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(e) Any applications shall, if received
by an EPA Regional Office, be for-
warded promptly to the appropriate
State for action pursuant to section
7(2)(2) of the Small Business Act and
these regulations.

(f)(1) EPA will generally not review
or approve individual statements
issued by a State. However, SBA, upon
receipt and review of a State approved
statement may request the Regional
Administrator of EPA to review the
statement. The Regional Adminis-
trator, upon such request can further
approve or disapprove the State issued
statement, in accordance with the re-
quirements of §21.5.

(2) The Regional Administrator will
periodically review State program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such
deficiencies.

(3) During that period that any
State’s program is classified as defi-
cient, statements issued by a State
shall also be sent to the Regional Ad-
ministrator for review. The Regional
Administrator shall notify the State,
the applicant, and the SBA of any de-
termination subsequently made, in ac-
cordance with §21.5, on any such state-
ment.

(i) If within 60 days after notice of
such deficiencies has been provided,
the State has not taken corrective ef-
forts, and if the deficiencies signifi-
cantly affect the conduct of the pro-
gram, the Regional Administrator,
after sufficient notice has been pro-
vided to the Regional Director of SBA,
shall withdraw the approval of the
State program.

(ii) Any State whose program is with-
drawn and whose deficiencies have been
corrected may later reapply as pro-
vided in §21.12(a).

(g) Funds appropriated under section
106 of the Act may be utilized by a
State agency authorized to receive
such funds in conducting this program.

§21.13 Effect of certification upon au-
thority to enforce applicable stand-
ards.

The certification by EPA or a State
for SBA Loan purposes in no way con-
stitutes a determination by EPA or the
State that the facilities certified (a)
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will be constructed within the time
specified by an applicable standard or
(b) will be constructed and installed in
accordance with the plans and speci-
fications submitted in the application,
will be operated and maintained prop-
erly, or will be applied to process
wastes which are the same as described
in the application. The certification in
no way constitutes a waiver by EPA or
a State of its authority to take appro-
priate enforcement action against the
owner or operator of such facilities for
violations of an applicable standard.

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subpart A—General

Sec.
22.1
22.2
22.3
22.4

Scope of this part.

Use of number and gender.

Definitions.

Powers and duties of the Environ-
mental Appeals Board, Regional Judicial
Officer and Presiding Officer; disquali-
fication, withdrawal, and reassignment.
22.5 Filing, service, and form of all filed

documents; business confidentiality
claims.

22.6 Filing and service of rulings, orders and
decisions.

22.7 Computation and extension of time.
22.8 Ex parte discussion of proceeding.
22.9 Examination of documents filed.

Subpart B—Parties and Appearances

22.10 Appearances.
22.11 Intervention and non-party briefs.
22.12 Consolidation and severance.

Subpart C—Prehearing Procedures

22.13 Commencement of a proceeding.

22.14 Complaint.

22.15 Answer to the complaint.

22.16 Motions.

22.17 Default.

22.18 Quick resolution; settlement; alter-

native dispute resolution.

22.19 Prehearing information exchange; pre-
hearing conference; other discovery.

22.20 Accelerated decision; decision to dis-
miss.
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Subpart D—Hearing Procedures

22.21 Assignment of Presiding
scheduling the hearing.

22.22 Evidence.

22.23 Objections and offers of proof.

22.24 Burden of presentation; burden of per-
suasion; preponderance of the evidence
standard.

22.25 Filing the transcript.

22.26 Proposed findings,
order.

Officer;

conclusions, and

Subpart E—Initial Decision and Motion to
Reopen a Hearing

22.27 Initial decision.
22.28 Motion to reopen a hearing.

Subpart F—Appeals and Administrative
Review

22.29 Appeal from or review of interlocutory
orders or rulings.

22.30 Appeal from or review of initial deci-
sion.

Subpart G—Final Order

22.31
22.32

Final order.
Motion to reconsider a final order.

Subpart H—Supplemental Rules

22.33 [Reserved]

22.34 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Clean Air Act.

22.35 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Federal Insecticide, Fun-
gicide, and Rodenticide Act.

22.36 [Reserved]

22.37 Supplemental rules governing admin-
istrative proceedings under the Solid
Waste Disposal Act.

22.38 Supplemental rules of practice gov-
erning the administrative assessment of
civil penalties under the Clean Water
Act.

22.39 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under section 109 of the Com-
prehensive Environmental Response,
Compensation, and Liability Act of 1980,
as amended.

22.40 [Reserved]

22.41 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under Title II of the Toxic Sub-
stance Control Act, enacted as section 2
of the Asbestos Hazard Emergency Re-
sponse Act (AHERA).

22.42 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties for violations of compliance orders
issued to owners or operators of public
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water systems under part B of the Safe
Drinking Water Act.

22.43 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties against a federal agency under the
Safe Drinking Water Act.

22.44 Supplemental rules of practice gov-
erning the termination of permits under
section 402(a) of the Clean Water Act or
under section 3008(a)(3) of the Resource
Conservation and Recovery Act.

22.45 Supplemental rules governing public
notice and comment in proceedings
under sections 309(g) and 311(b)(6)(B)(ii)
of the Clean Water Act and section
1423(c) of the Safe Drinking Water Act.

22.46-22.49 [Reserved]

Subpart |I—Administrative Proceedings Not
Governed by Section 554 of the Ad-
ministrative Procedure Act

22.50 Scope of this subpart.
22.51 Presiding Officer.
22.52 Information exchange and discovery.
AUTHORITY: 7 U.S.C. 136(1); 15 U.S.C. 2615; 33
U.S.C. 1319, 1342, 1361, 1415 and 1418; 42 U.S.C.
300g-3(g), 6912, 6925, 6928, 6991e and 6992d; 42
U.S.C. 7413(d), 7524(c), 7545(d), 7547, 7601 and
7607(a), 9609, and 11045.
SOURCE: 64 FR 40176, July 23, 1999, unless
otherwise noted.

Subpart A—General

§22.1 Scope of this part.

(a) These Consolidated Rules of Prac-
tice govern all administrative adju-
dicatory proceedings for:

(1) The assessment of any adminis-
trative civil penalty under section 14(a)
of the Federal Insecticide, Fungicide,
and Rodenticide Act as amended (7
U.S.C. 136i(a));

(2) The assessment of any adminis-
trative civil penalty under sections
113(d), 205(c), 211(d) and 213(d) of the
Clean Air Act, as amended (42 U.S.C.
7413(d), 7524(c), 7545(d) and 7547(d));

(3) The assessment of any adminis-
trative civil penalty or for the revoca-
tion or suspension of any permit under
section 105(a) and (f) of the Marine Pro-
tection, Research, and Sanctuaries Act
as amended (33 U.S.C. 1415(a) and (f));

(4) The issuance of a compliance
order or the issuance of a corrective ac-
tion order, the termination of a permit
pursuant to section 3008(a)(3), the sus-
pension or revocation of authority to
operate pursuant to section 3005(e), or
the assessment of any civil penalty
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under sections 3008, 9006, and 11005 of
the Solid Waste Disposal Act, as
amended (42 U.S.C. 6925(d), 6925(e), 6928,
6991e, and 6992d)), except as provided in
part 24 of this chapter;

(5) The assessment of any adminis-
trative civil penalty under sections
16(a) and 207 of the Toxic Substances
Control Act (15 U.S.C. 2615(a) and 2647);

(6) The assessment of any Class IL
penalty under sections 309(g) and
311(b)(6), or termination of any permit
issued pursuant to section 402(a) of the
Clean Water Act, as amended (33 U.S.C.
1319(g), 1321(b)(6), and 1342(a));

(7) The assessment of any adminis-
trative civil penalty under section 109
of the Comprehensive Environmental
Response, Compensation, and Liability
Act of 1980, as amended (42 U.S.C. 9609);

(8) The assessment of any adminis-
trative civil penalty under section 325
of the Emergency Planning and Com-
munity Right-To-Know Act of 1986
(“EPCRA”) (42 U.S.C. 11045);

(9) The assessment of any adminis-
trative civil penalty under sections
1414(2)(3)(B), 1423(c), and 1447(b) of the
Safe Drinking Water Act as amended
(42 U.S.C. 300g-3(2)(3)(B), 300h-2(c), and
300j—6(b)), or the issuance of any order
requiring both compliance and the as-
sessment of an administrative civil
penalty under section 1423(c);

(10) The assessment of any adminis-
trative civil penalty or the issuance of
any order requiring compliance under
Section 5 of the Mercury-Containing
and Rechargeable Battery Management
Act (42 U.S.C. 14304).

(b) The supplemental rules set forth
in subparts H and I of this part estab-
lish special procedures for proceedings
identified in paragraph (a) of this sec-
tion where the Act allows or requires
procedures different from the proce-
dures in subparts A through G of this
part. Where inconsistencies exist be-
tween subparts A through G of this
part and subpart H or I of this part,
subparts H or I of this part shall apply.

(c) Questions arising at any stage of
the proceeding which are not addressed
in these Consolidated Rules of Practice
shall be resolved at the discretion of
the Administrator, Environmental Ap-
peals Board, Regional Administrator,
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or Presiding Officer, as provided for in
these Consolidated Rules of Practice.

[64 FR 40176, July 23, 1999, as amended at 65
FR 30904, May 15, 2000]

§22.2 Use of number and gender.

As used in these Consolidated Rules
of Practice, words in the singular also
include the plural and words in the
masculine gender also include the
feminine, and vice versa, as the case
may require.

§22.3 Definitions.

(a) The following definitions apply to
these Consolidated Rules of Practice:

Act means the particular statute au-
thorizing the proceeding at issue.

Administrative Law Judge means an
Administrative Law Judge appointed
under 5 U.S.C. 3105.

Administrator means the Adminis-
trator of the U.S. Environmental Pro-
tection Agency or his delegate.

Agency means the United States En-
vironmental Protection Agency.

Business confidentiality claim means a
confidentiality claim as defined in 40
CFR 2.201(h).

Clerk of the Board means the Clerk of
the Environmental Appeals Board,
Mail Code 1103B, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460.

Commenter means any person (other
than a party) or representative of such
person who timely:

(1) Submits in writing to the Re-
gional Hearing Clerk that he is pro-
viding or intends to provide comments
on the proposed assessment of a pen-
alty pursuant to sections 309(g)(4) and
311(b)(6)(C) of the Clean Water Act or
section 1423(c) of the Safe Drinking
Water Act, whichever applies, and in-
tends to participate in the proceeding;
and

(2) Provides the Regional Hearing
Clerk with a return address.

Complainant means any person au-
thorized to issue a complaint in accord-
ance with §§22.13 and 22.14 on behalf of
the Agency to persons alleged to be in
violation of the Act. The complainant
shall not be a member of the Environ-
mental Appeals Board, the Regional
Judicial Officer or any other person
who will participate or advise in the
adjudication.
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Consolidated Rules of Practice means
the regulations in this part.

Environmental Appeals Board means
the Board within the Agency described
in 40 CFR 1.25.

Final order means:

(1) An order issued by the Environ-
mental Appeals Board or the Adminis-
trator after an appeal of an initial deci-
sion, accelerated decision, decision to
dismiss, or default order, disposing of
the matter in controversy between the
parties;

(2) An initial decision which becomes
a final order under §22.27(c); or

(3) A final order issued in accordance
with §22.18.

Hearing means an evidentiary hear-
ing on the record, open to the public
(to the extent consistent with
§22.22(a)(2)), conducted as part of a pro-
ceeding under these Consolidated Rules
of Practice.

Hearing Clerk means the Hearing
Clerk, Mail Code 1900, U.S. Environ-
mental Protection Agency, 1200 Penn-
sylvania Ave., NW., Washington, DC
20460.

Initial decision means the decision
issued by the Presiding Officer pursu-
ant to §§22.17(c), 22.20(b) or 22.27 resolv-
ing all outstanding issues in the pro-
ceeding.

Party means any person that partici-
pates in a proceeding as complainant,
respondent, or intervenor.

Permit action means the revocation,
suspension or termination of all or part
of a permit issued under section 102 of
the Marine Protection, Research, and
Sanctuaries Act (33 U.S.C. 1412) or ter-
mination under section 402(a) of the
Clean Water Act (33 U.S.C. 1342(a)) or
section 3005(d) of the Solid Waste Dis-
posal Act (42 U.S.C. 6925(d)).

Person includes any individual, part-
nership, association, corporation, and
any trustee, assignee, receiver or legal
successor thereof; any organized group
of persons whether incorporated or not;
and any officer, employee, agent, de-
partment, agency or instrumentality of
the Federal Government, of any State
or local unit of government, or of any
foreign government.

Presiding Officer means an individual
who presides in an administrative adju-
dication until an initial decision be-
comes final or is appealed. The Pre-
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siding Officer shall be an Administra-
tive Law Judge, except where §§22.4(b),
22.16(c) or 22.51 allow a Regional Judi-
cial Officer to serve as Presiding Offi-
cer.

Proceeding means the entirety of a
single administrative adjudication,
from the filing of the complaint
through the issuance of a final order,
including any action on a motion to re-
consider under §22.32.

Regional Administrator means, for a
case initiated in an EPA Regional Of-
fice, the Regional Administrator for
that Region or any officer or employee
thereof to whom his authority is duly
delegated.

Regional Hearing Clerk means an indi-
vidual duly authorized to serve as hear-
ing clerk for a given region, who shall
be neutral in every proceeding. Cor-
respondence with the Regional Hearing
Clerk shall be addressed to the Re-
gional Hearing Clerk at the address
specified in the complaint. For a case
initiated at EPA Headquarters, the
term Regional Hearing Clerk means
the Hearing Clerk.

Regional Judicial Officer means a per-
son designated by the Regional Admin-
istrator under §22.4(b).

Respondent means any person against
whom the complaint states a claim for
relief.

(b) Terms defined in the Act and not
defined in these Consolidated Rules of
Practice are used consistent with the
meanings given in the Act.

[64 FR 40176, July 23, 1999, as amended at 65
FR 30904, May 15, 2000]

§22.4 Powers and duties of the Envi-
ronmental Appeals Board, Regional
Judicial Officer and Presiding Offi-
cer; disqualification, withdrawal,
and reassignment.

(a) Environmental Appeals Board. (1)
The Environmental Appeals Board
rules on appeals from the initial deci-
sions, rulings and orders of a Presiding
Officer in proceedings under these Con-
solidated Rules of Practice; acts as
Presiding Officer until the respondent
files an answer in proceedings under
these Consolidated Rules of Practice
commenced at EPA Headquarters; and
approves settlement of proceedings
under these Consolidated Rules of

241



§22.4

Practice commenced at EPA Head-
quarters. The Environmental Appeals
Board may refer any case or motion to
the Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do so.
When an appeal or motion is referred
to the Administrator by the Environ-
mental Appeals Board, all parties shall
be so notified and references to the En-
vironmental Appeals Board in these
Consolidated Rules of Practice shall be
interpreted as referring to the Admin-
istrator. If a case or motion is referred
to the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EPA em-
ployee concerning the matter, provided
such consultation does not violate
§22.8. Motions directed to the Adminis-
trator shall not be considered except
for motions for disqualification pursu-
ant to paragraph (d) of this section, or
motions filed in matters that the Envi-
ronmental Appeals Board has referred
to the Administrator.

(2) In exercising its duties and re-
sponsibilities under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
efficient, fair and impartial adjudica-
tion of issues arising in a proceeding,
including imposing procedural sanc-
tions against a party who without ade-
quate justification fails or refuses to
comply with these Consolidated Rules
of Practice or with an order of the En-
vironmental Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a
party’s pleadings or other submissions
from the record, and denying any or all
relief sought by the party in the pro-
ceeding.

(b) Regional Judicial Officer. Each Re-
gional Administrator shall delegate to
one or more Regional Judicial Officers
authority to act as Presiding Officer in
proceedings under subpart I of this
part, and to act as Presiding Officer
until the respondent files an answer in
proceedings under these Consolidated
Rules of Practice to which subpart I of
this part does not apply. The Regional
Administrator may also delegate to
one or more Regional Judicial Officers
the authority to approve settlement of
proceedings pursuant to §22.18(b)(3).
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These delegations will not prevent a
Regional Judicial Officer from refer-
ring any motion or case to the Re-
gional Administrator. A Regional Judi-
cial Officer shall be an attorney who is
a permanent or temporary employee of
the Agency or another Federal agency
and who may perform other duties
within the Agency. A Regional Judicial
Officer shall not have performed pros-
ecutorial or investigative functions in
connection with any case in which he
serves as a Regional Judicial Officer. A
Regional Judicial Officer shall not
knowingly preside over a case involv-
ing any party concerning whom the Re-
gional Judicial Officer performed any
functions of prosecution or investiga-
tion within the 2 years preceding the
commencement of the case. A Regional
Judicial Officer shall not prosecute en-
forcement cases and shall not be super-
vised by any person who supervises the
prosecution of enforcement cases, but
may be supervised by the Regional
Counsel.

(c) Presiding Officer. The Presiding Of-
ficer shall conduct a fair and impartial
proceeding, assure that the facts are
fully elicited, adjudicate all issues, and
avoid delay. The Presiding Officer may:

(1) Conduct administrative hearings
under these Consolidated Rules of
Practice;

(2) Rule upon motions, requests, and
offers of proof, and issue all necessary
orders;

(3) Administer oaths and affirmations
and take affidavits;

(4) Examine witnesses and receive
documentary or other evidence;

(5) Order a party, or an officer or
agent thereof, to produce testimony,
documents, or other non-privileged evi-
dence, and failing the production there-
of without good cause being shown,
draw adverse inferences against that
party;

(6) Admit or exclude evidence;

(7) Hear and decide questions of facts,
law, or discretion;

(8) Require parties to attend con-
ferences for the settlement or sim-
plification of the issues, or the expedi-
tion of the proceedings;

(9) Issue subpoenas authorized by the
Act; and
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(10) Do all other acts and take all
measures necessary for the mainte-
nance of order and for the efficient, fair
and impartial adjudication of issues
arising in proceedings governed by
these Consolidated Rules of Practice.

(d) Disqualification, withdrawal and re-
assignment. (1) The Administrator, the
Regional Administrator, the members
of the Environmental Appeals Board,
the Regional Judicial Officer, or the
Administrative Law Judge may not
perform functions provided for in these
Consolidated Rules of Practice regard-
ing any matter in which they have a fi-
nancial interest or have any relation-
ship with a party or with the subject
matter which would make it inappro-
priate for them to act. Any party may
at any time by motion to the Adminis-
trator, Regional Administrator, a
member of the Environmental Appeals
Board, the Regional Judicial Officer or
the Administrative Law Judge request
that he or she disqualify himself or
herself from the proceeding. If such a
motion to disqualify the Regional Ad-
ministrator, Regional Judicial Officer
or Administrative Law Judge is denied,
a party may appeal that ruling to the
Environmental Appeals Board. If a mo-
tion to disqualify a member of the En-
vironmental Appeals Board is denied, a
party may appeal that ruling to the
Administrator. There shall be no inter-
locutory appeal of the ruling on a mo-
tion for disqualification. The Adminis-
trator, the Regional Administrator, a
member of the Environmental Appeals
Board, the Regional Judicial Officer, or
the Administrative Law Judge may at
any time withdraw from any pro-
ceeding in which he deems himself dis-
qualified or unable to act for any rea-
son.

(2) If the Administrator, the Regional
Administrator, the Regional Judicial
Officer, or the Administrative Law
Judge is disqualified or withdraws from
the proceeding, a qualified individual
who has none of the infirmities listed
in paragraph (d)(1) of this section shall
be assigned as a replacement. The Ad-
ministrator shall assign a replacement
for a Regional Administrator who
withdraws or is disqualified. Should
the Administrator withdraw or be dis-
qualified, the Regional Administrator
from the Region where the case origi-

§225

nated shall replace the Administrator.
If that Regional Administrator would
be disqualified, the Administrator shall
assign a Regional Administrator from
another Region to replace the Adminis-
trator. The Regional Administrator
shall assign a new Regional Judicial
Officer if the original Regional Judicial
Officer withdraws or is disqualified.
The Chief Administrative Law Judge
shall assign a new Administrative Law
Judge if the original Administrative
Law Judge withdraws or is disqualified.

(3) The Chief Administrative Law
Judge, at any stage in the proceeding,
may reassign the case to an Adminis-
trative Law Judge other than the one
originally assigned in the event of the
unavailability of the Administrative
Law Judge or where reassignment will
result in efficiency in the scheduling of
hearings and would not prejudice the
parties.

§22.5 Filing, service, and form of all
filed documents; business confiden-
tiality claims.

(a) Filing of documents. (1) The origi-
nal and one copy of each document in-
tended to be part of the record shall be
filed with the Regional Hearing Clerk
when the proceeding is before the Pre-
siding Officer, or filed with the Clerk of
the Board when the proceeding is be-
fore the Environmental Appeals Board.
A document is filed when it is received
by the appropriate Clerk. Documents
filed in proceedings before the Environ-
mental Appeals Board shall either be
sent by U.S. mail (except by U.S. Ex-
press Mail) to the official mailing ad-
dress of the Clerk of the Board set
forth at §22.3 or delivered by hand or
courier (including deliveries by U.S.
Postal Express or by a commercial de-
livery service) to Suite 600, 1341 G
Street, NW., Washington, DC 20005. The
Presiding Officer or the Environmental
Appeals Board may by order authorize
facsimile or electronic filing, subject
to any appropriate conditions and limi-
tations.

(2) When the Presiding Officer cor-
responds directly with the parties, the
original of the correspondence shall be
filed with the Regional Hearing Clerk.
Parties who correspond directly with
the Presiding Officer shall file a copy
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of the correspondence with the Re-
gional Hearing Clerk.

(3) A certificate of service shall ac-
company each document filed or served
in the proceeding.

(b) Service of documents. A copy of
each document filed in the proceeding
shall be served on the Presiding Officer
or the Environmental Appeals Board,
and on each party.

(1) Service of complaint. (i) Complain-
ant shall serve on respondent, or a rep-
resentative authorized to receive serv-
ice on respondent’s behalf, a copy of
the signed original of the complaint,
together with a copy of these Consoli-
dated Rules of Practice. Service shall
be made personally, by certified mail
with return receipt requested, or by
any reliable commercial delivery serv-
ice that provides written verification
of delivery.

(ii)(A) Where respondent is a domes-
tic or foreign corporation, a partner-
ship, or an unincorporated association
which is subject to suit under a com-
mon name, complainant shall serve an
officer, partner, a managing or general
agent, or any other person authorized
by appointment or by Federal or State
law to receive service of process.

(B) Where respondent is an agency of
the United States complainant shall
serve that agency as provided by that
agency’s regulations, or in the absence
of controlling regulation, as otherwise
permitted by law. Complainant should
also provide a copy of the complaint to
the senior executive official having re-
sponsibility for the overall operations
of the geographical unit where the al-
leged violations arose. If the agency is
a corporation, the complaint shall be
served as prescribed in paragraph
(b)(1)(i1)(A) of this section.

(C) Where respondent is a State or
local unit of government, agency, de-
partment, corporation or other instru-
mentality, complainant shall serve the
chief executive officer thereof, or as
otherwise permitted by law. Where re-
spondent is a State or local officer,
complainant shall serve such officer.

(iii) Proof of service of the complaint
shall be made by affidavit of the person
making personal service, or by prop-
erly executed receipt. Such proof of
service shall be filed with the Regional
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Hearing Clerk immediately upon com-
pletion of service.

(2) Service of filed documents other than
the complaint, rulings, orders, and deci-
sions. All filed documents other than
the complaint, rulings, orders, and de-
cisions shall be served personally, by
first class mail (including certified
mail, return receipt requested, Over-
night Express and Priority Mail), or by
any reliable commercial delivery serv-
ice. The Presiding Officer or the Envi-
ronmental Appeals Board may by order
authorize facsimile or electronic serv-
ice, subject to any appropriate condi-
tions and limitations.

(c) Form of documents. (1) Except as
provided in this section, or by order of
the Presiding Officer or of the Environ-
mental Appeals Board there are no spe-
cific requirements as to the form of
documents.

(2) The first page of every filed docu-
ment shall contain a caption identi-
fying the respondent and the docket
number. All legal briefs and legal
memoranda greater than 20 pages in
length (excluding attachments) shall
contain a table of contents and a table
of authorities with page references.

(3) The original of any filed docu-
ment (other than exhibits) shall be
signed by the party filing or by its at-
torney or other representative. The
signature constitutes a representation
by the signer that he has read the doc-
ument, that to the best of his knowl-
edge, information and belief, the state-
ments made therein are true, and that
it is not interposed for delay.

(4) The first document filed by any
person shall contain the name, address,
and telephone number of an individual
authorized to receive service relating
to the ©proceeding. Parties shall
promptly file any changes in this infor-
mation with the Regional Hearing
Clerk, and serve copies on the Pre-
siding Officer and all parties to the
proceeding. If a party fails to furnish
such information and any changes
thereto, service to the party’s last
known address shall satisfy the re-
quirements of paragraph (b)(2) of this
section and §22.6.

(5) The Environmental Appeals Board
or the Presiding Officer may exclude
from the record any document which
does not comply with this section.
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Written notice of such exclusion, stat-
ing the reasons therefor, shall be
promptly given to the person submit-
ting the document. Such person may
amend and resubmit any excluded doc-
ument upon motion granted by the En-
vironmental Appeals Board or the Pre-
siding Officer, as appropriate.

(d) Confidentiality of business informa-
tion. (1) A person who wishes to assert
a business confidentiality claim with
regard to any information contained in
any document to be filed in a pro-
ceeding under these Consolidated Rules
of Practice shall assert such a claim in
accordance with 40 CFR part 2 at the
time that the document is filed. A doc-
ument filed without a claim of business
confidentiality shall be available to
the public for inspection and copying.

(2) Two versions of any document
which contains information claimed
confidential shall be filed with the Re-
gional Hearing Clerk:

(i) One version of the document shall
contain the information claimed con-
fidential. The cover page shall include
the information required under para-
graph (c)(2) of this section and the
words ‘‘Business Confidentiality As-
serted’”’. The specific portion(s) alleged
to be confidential shall be clearly iden-
tified within the document.

(ii) A second version of the document
shall contain all information except
the specific information claimed con-
fidential, which shall be redacted and
replaced with notes indicating the na-
ture of the information redacted. The
cover page shall state that information
claimed confidential has been deleted
and that a complete copy of the docu-
ment containing the information
claimed confidential has been filed
with the Regional Hearing Clerk.

(3) Both versions of the document
shall be served on the Presiding Officer
and the complainant. Both versions of
the document shall be served on any
party, non-party participant, or rep-
resentative thereof, authorized to re-
ceive the information claimed con-
fidential by the person making the
claim of confidentiality. Only the re-
dacted version shall be served on per-
sons not authorized to receive the con-
fidential information.

(4) Only the second, redacted version
shall be treated as public information.

§22.7

An EPA officer or employee may dis-
close information claimed confidential
in accordance with paragraph (d)(1) of
this section only as authorized under 40
CFR part 2.

[64 FR 40176, July 23, 1999, as amended at 69
FR 77639, Dec. 28, 2004]

§22.6 Filing and service of rulings, or-
ders and decisions.

All rulings, orders, decisions, and
other documents issued by the Re-
gional Administrator or Presiding Offi-
cer shall be filed with the Regional
Hearing Clerk. All such documents
issued by the Environmental Appeals
Board shall be filed with the Clerk of
the Board. Copies of such rulings, or-
ders, decisions or other documents
shall be served personally, by first
class mail (including by certified mail
or return receipt requested, Overnight
Express and Priority Mail), by EPA’s
internal mail, or any reliable commer-
cial delivery service, upon all parties
by the Clerk of the Environmental Ap-
peals Board, the Office of Administra-
tive Law Judges or the Regional Hear-
ing Clerk, as appropriate.

§22.7 Computation and extension of
time.

(a) Computation. In computing any
period of time prescribed or allowed in
these Consolidated Rules of Practice,
except as otherwise provided, the day
of the event from which the designated
period begins to run shall not be in-
cluded. Saturdays, Sundays, and Fed-
eral holidays shall be included. When a
stated time expires on a Saturday,
Sunday or Federal holiday, the stated
time period shall be extended to in-
clude the next business day.

(b) Extensions of time. The Environ-
mental Appeals Board or the Presiding
Officer may grant an extension of time
for filing any document: upon timely
motion of a party to the proceeding,
for good cause shown, and after consid-
eration of prejudice to other parties; or
upon its own initiative. Any motion for
an extension of time shall be filed suf-
ficiently in advance of the due date so
as to allow other parties reasonable op-
portunity to respond and to allow the
Presiding Officer or Environmental Ap-
peals Board reasonable opportunity to
issue an order.
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(c) Service by mail or commercial deliv-
ery service. Service of the complaint is
complete when the return receipt is
signed. Service of all other documents
is complete upon mailing or when
placed in the custody of a reliable com-
mercial delivery service. Where a docu-
ment is served by first class mail or
commercial delivery service, but not
by overnight or same-day delivery, 5
days shall be added to the time allowed
by these Consolidated Rules of Practice
for the filing of a responsive document.

§22.8 Ex parte
ceeding.

discussion of pro-

At no time after the issuance of the
complaint shall the Administrator, the
members of the Environmental Appeals
Board, the Regional Administrator, the
Presiding Officer or any other person
who is likely to advise these officials
on any decision in the proceeding, dis-
cuss er parte the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff
member who performs a prosecutorial
or investigative function in such pro-
ceeding or a factually related pro-
ceeding, or with any representative of
such person. Any ex parte memorandum
or other communication addressed to
the Administrator, the Regional Ad-
ministrator, the Environmental Ap-
peals Board, or the Presiding Officer
during the pendency of the proceeding
and relating to the merits thereof, by
or on behalf of any party shall be re-
garded as argument made in the pro-
ceeding and shall be served upon all
other parties. The other parties shall
be given an opportunity to reply to
such memorandum or communication.
The requirements of this section shall
not apply to any person who has for-
mally recused himself from all adju-
dicatory functions in a proceeding, or
who issues final orders only pursuant
to §22.18(b)(3).

§22.9 Examination of documents filed.

(a) Subject to the provisions of law
restricting the public disclosure of con-
fidential information, any person may,
during Agency business hours inspect
and copy any document filed in any
proceeding. Such documents shall be
made available by the Regional Hear-
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ing Clerk, the Hearing Clerk, or the
Clerk of the Board, as appropriate.

(b) The cost of duplicating documents
shall be borne by the person seeking
copies of such documents. The Agency
may waive this cost in its discretion.

Subpart B—Parties and
Appedarances

§22.10 Appearances.

Any party may appear in person or
by counsel or other representative. A
partner may appear on behalf of a part-
nership and an officer may appear on
behalf of a corporation. Persons who
appear as counsel or other representa-
tive must conform to the standards of
conduct and ethics required of practi-
tioners before the courts of the United
States.

§22.11 Intervention and

briefs.

(a) Intervention. Any person desiring
to become a party to a proceeding may
move for leave to intervene. A motion
for leave to intervene that is filed after
the exchange of information pursuant
to §22.19(a) shall not be granted unless
the movant shows good cause for its
failure to file before such exchange of
information. All requirements of these
Consolidated Rules of Practice shall
apply to a motion for leave to inter-
vene as if the movant were a party.
The Presiding Officer shall grant leave
to intervene in all or part of the pro-
ceeding if: the movant claims an inter-
est relating to the cause of action; a
final order may as a practical matter
impair the movant’s ability to protect
that interest; and the movant’s inter-
est is not adequately represented by
existing parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matters previously
made in the proceeding unless other-
wise ordered by the Presiding Officer or
the Environmental Appeals Board for
good cause.

(b) Non-party briefs. Any person who
is not a party to a proceeding may
move for leave to file a non-party brief.
The motion shall identify the interest
of the applicant and shall explain the
relevance of the brief to the pro-
ceeding. All requirements of these Con-
solidated Rules of Practice shall apply

non-party
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to the motion as if the movant were a
party. If the motion is granted, the
Presiding Officer or Environmental Ap-
peals Board shall issue an order setting
the time for filing such brief. Any
party to the proceeding may file a re-
sponse to a non-party brief within 15
days after service of the non-party
brief.

§22.12 Consolidation and severance.

(a) Consolidation. The Presiding Offi-
cer or the Environmental Appeals
Board may consolidate any or all mat-
ters at issue in two or more pro-
ceedings subject to these Consolidated
Rules of Practice where: there exist
common parties or common questions
of fact or law; consolidation would ex-
pedite and simplify consideration of
the issues; and consolidation would not
adversely affect the rights of parties
engaged in otherwise separate pro-
ceedings. Proceedings subject to sub-
part I of this part may be consolidated
only upon the approval of all parties.
Where a proceeding subject to the pro-
visions of subpart I of this part is con-
solidated with a proceeding to which
subpart I of this part does not apply,
the procedures of subpart I of this part
shall not apply to the consolidated pro-
ceeding.

(b) Severance. The Presiding Officer
or the Environmental Appeals Board
may, for good cause, order any pro-
ceedings severed with respect to any or
all parties or issues.

Subpart C—Prehearing
Procedures

§22.13 Commencement of a
ceeding.

pro-

(a) Any proceeding subject to these
Consolidated Rules of Practice is com-
menced by filing with the Regional
Hearing Clerk a complaint conforming
to §22.14.

(b) Notwithstanding paragraph (a) of
this section, where the parties agree to
settlement of one or more causes of ac-
tion before the filing of a complaint, a
proceeding may be simultaneously
commenced and concluded by the
issuance of a consent agreement and
final order pursuant to §22.18(b)(2) and
(3).

§22.14

§22.14 Complaint.

(a) Content of complaint. Each com-
plaint shall include:

(1) A statement reciting the sec-
tion(s) of the Act authorizing the
issuance of the complaint;

(2) Specific reference to each provi-
sion of the Act, implementing regula-
tions, permit or order which respond-
ent is alleged to have violated;

(3) A concise statement of the factual
basis for each violation alleged;

(4) A description of all relief sought,
including one or more of the following:

(i) The amount of the civil penalty
which is proposed to be assessed, and a
brief explanation of the proposed pen-
alty;

(ii) Where a specific penalty demand
is not made, the number of violations
(where applicable, days of violation)
for which a penalty is sought, a brief
explanation of the severity of each vio-
lation alleged and a recitation of the
statutory penalty authority applicable
for each violation alleged in the com-
plaint;

(iii) A request for a Permit Action
and a statement of its proposed terms
and conditions; or

(iv) A request for a compliance or
corrective action order and a state-
ment of the terms and conditions
thereof;

(5) Notice of respondent’s right to re-
quest a hearing on any material fact
alleged in the complaint, or on the ap-
propriateness of any proposed penalty,
compliance or corrective action order,
or Permit Action;

(6) Notice if subpart I of this part ap-
plies to the proceeding;

(7) The address of the Regional Hear-
ing Clerk; and

(8) Instructions for paying penalties,
if applicable.

(b) Rules of practice. A copy of these
Consolidated Rules of Practice shall
accompany each complaint served.

(c) Amendment of the complaint. The
complainant may amend the complaint
once as a matter of right at any time
before the answer is filed. Otherwise
the complainant may amend the com-
plaint only upon motion granted by the
Presiding Officer. Respondent shall
have 20 additional days from the date
of service of the amended complaint to
file its answer.
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(d) Withdrawal of the complaint. The
complainant may withdraw the com-
plaint, or any part thereof, without
prejudice one time before the answer
has been filed. After one withdrawal
before the filing of an answer, or after
the filing of an answer, the complain-
ant may withdraw the complaint, or
any part thereof, without prejudice
only upon motion granted by the Pre-
siding Officer.

§22.15 Answer to the complaint.

(a) General. Where respondent: Con-
tests any material fact upon which the
complaint is based; contends that the
proposed penalty, compliance or cor-
rective action order, or Permit Action,
as the case may be, is inappropriate; or
contends that it is entitled to judg-
ment as a matter of law, it shall file an
original and one copy of a written an-
swer to the complaint with the Re-
gional Hearing Clerk and shall serve
copies of the answer on all other par-
ties. Any such answer to the complaint
must be filed with the Regional Hear-
ing Clerk within 30 days after service
of the complaint.

(b) Contents of the answer. The answer
shall clearly and directly admit, deny
or explain each of the factual allega-
tions contained in the complaint with
regard to which respondent has any
knowledge. Where respondent has no
knowledge of a particular factual alle-
gation and so states, the allegation is
deemed denied. The answer shall also
state: The circumstances or arguments
which are alleged to constitute the
grounds of any defense; the facts which
respondent disputes; the basis for op-
posing any proposed relief; and whether
a hearing is requested.

(c) Request for a hearing. A hearing
upon the issues raised by the complaint
and answer may be held if requested by
respondent in its answer. If the re-
spondent does not request a hearing,
the Presiding Officer may hold a hear-
ing if issues appropriate for adjudica-
tion are raised in the answer.

(d) Failure to admit, deny, or explain.
Failure of respondent to admit, deny,
or explain any material factual allega-
tion contained in the complaint con-
stitutes an admission of the allegation.

(e) Amendment of the answer. The re-
spondent may amend the answer to the
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complaint upon motion granted by the
Presiding Officer.

§22.16 Motions.

(a) General. Motions shall be served
as provided by §22.5(b)(2). Upon the fil-
ing of a motion, other parties may file
responses to the motion and the mov-
ant may file a reply to the response.
Any additional responsive documents
shall be permitted only by order of the
Presiding Officer or Environmental Ap-
peals Board, as appropriate. All mo-
tions, except those made orally on the
record during a hearing, shall:

(1) Be in writing;

(2) State the grounds therefor, with
particularity;

(3) Set forth the relief sought; and

(4) Be accompanied by any affidavit,
certificate, other evidence or legal
memorandum relied upon.

(b) Response to motions. A party’s re-
sponse to any written motion must be
filed within 15 days after service of
such motion. The movant’s reply to
any written response must be filed
within 10 days after service of such re-
sponse and shall be limited to issues
raised in the response. The Presiding
Officer or the Environmental Appeals
Board may set a shorter or longer time
for response or reply, or make other or-
ders concerning the disposition of mo-
tions. The response or reply shall be
accompanied by any affidavit, certifi-
cate, other evidence, or legal memo-
randum relied upon. Any party who
fails to respond within the designated
period waives any objection to the
granting of the motion.

(c) Decision. The Regional Judicial
Officer (or in a proceeding commenced
at EPA Headquarters, the Environ-
mental Appeals Board) shall rule on all
motions filed or made before an answer
to the complaint is filed. Except as pro-
vided in §§22.29(c) and 22.51, an Admin-
istrative Law Judge shall rule on all
motions filed or made after an answer
is filed and before an initial decision
has become final or has been appealed.
The Environmental Appeals Board
shall rule as provided in §22.29(c) and
on all motions filed or made after an
appeal of the initial decision is filed,
except as provided pursuant to §22.28.

(d) Oral argument. The Presiding Offi-
cer or the Environmental Appeals
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Board may permit oral argument on
motions in its discretion.

§22.17 Default.

(a) Default. A party may be found to
be in default: after motion, upon fail-
ure to file a timely answer to the com-
plaint; upon failure to comply with the
information exchange requirements of
§22.19(a) or an order of the Presiding
Officer; or upon failure to appear at a
conference or hearing. Default by re-
spondent constitutes, for purposes of
the pending proceeding only, an admis-
sion of all facts alleged in the com-
plaint and a waiver of respondent’s
right to contest such factual allega-
tions. Default by complainant con-
stitutes a waiver of complainant’s
right to proceed on the merits of the
action, and shall result in the dismissal
of the complaint with prejudice.

(b) Motion for default. A motion for
default may seek resolution of all or
part of the proceeding. Where the mo-
tion requests the assessment of a pen-
alty or the imposition of other relief
against a defaulting party, the movant
must specify the penalty or other relief
sought and state the legal and factual
grounds for the relief requested.

(c) Default order. When the Presiding
Officer finds that default has occurred,
he shall issue a default order against
the defaulting party as to any or all
parts of the proceeding unless the
record shows good cause why a default
order should not be issued. If the order
resolves all outstanding issues and
claims in the proceeding, it shall con-
stitute the initial decision under these
Consolidated Rules of Practice. The re-
lief proposed in the complaint or the
motion for default shall be ordered un-
less the requested relief is clearly in-
consistent with the record of the pro-
ceeding or the Act. For good cause
shown, the Presiding Officer may set
aside a default order.

(d) Payment of penalty; effective date of
compliance or corrective action orders,
and Permit Actions. Any penalty as-
sessed in the default order shall be-
come due and payable by respondent
without further proceedings 30 days
after the default order becomes final
under §22.27(c). Any default order re-
quiring compliance or corrective ac-
tion shall be effective and enforceable

§22.18

without further proceedings on the
date the default order becomes final
under §22.27(c). Any Permit Action or-
dered in the default order shall become
effective without further proceedings
on the date that the default order be-
comes final under §22.27(c).

§22.18 Quick resolution; settlement;
alternative dispute resolution.

(a) Quick resolution. (1) A respondent
may resolve the proceeding at any time
by paying the specific penalty proposed
in the complaint or in complainant’s
prehearing exchange in full as specified
by complainant and by filing with the
Regional Hearing Clerk a copy of the
check or other instrument of payment.
If the complaint contains a specific
proposed penalty and respondent pays
that proposed penalty in full within 30
days after receiving the complaint,
then no answer need be filed. This
paragraph (a) shall not apply to any
complaint which seeks a compliance or
corrective action order or Permit Ac-
tion. In a proceeding subject to the
public comment provisions of §22.45,
this quick resolution is not available
until 10 days after the close of the com-
ment period.

(2) Any respondent who wishes to re-
solve a proceeding by paying the pro-
posed penalty instead of filing an an-
swer, but who needs additional time to
pay the penalty, may file a written
statement with the Regional Hearing
Clerk within 30 days after receiving the
complaint stating that the respondent
agrees to pay the proposed penalty in
accordance with paragraph (a)(1) of
this section. The written statement
need not contain any response to, or
admission of, the allegations in the
complaint. Within 60 days after receiv-
ing the complaint, the respondent shall
pay the full amount of the proposed
penalty. Failure to make such payment
within 60 days of receipt of the com-
plaint may subject the respondent to
default pursuant to §22.17.

(3) Upon receipt of payment in full,
the Regional Judicial Officer or Re-
gional Administrator, or, in a pro-
ceeding commenced at EPA Head-
quarters, the Environmental Appeals
Board, shall issue a final order. Pay-
ment by respondent shall constitute a
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waiver of respondent’s rights to con-
test the allegations and to appeal the
final order.

(b) Settlement. (1) The Agency encour-
ages settlement of a proceeding at any
time if the settlement is consistent
with the provisions and objectives of
the Act and applicable regulations. The
parties may engage in settlement dis-
cussions whether or not the respondent
requests a hearing. Settlement discus-
sions shall not affect the respondent’s
obligation to file a timely answer
under §22.15.

(2) Consent agreement. Any and all
terms and conditions of a settlement
shall be recorded in a written consent
agreement signed by all parties or
their representatives. The consent
agreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
ther admits nor denies specific factual
allegations contained in the complaint;
consents to the assessment of any stat-
ed civil penalty, to the issuance of any
specified compliance or corrective ac-
tion order, to any conditions specified
in the consent agreement, and to any
stated Permit Action; and waives any
right to contest the allegations and its
right to appeal the proposed final order
accompanying the consent agreement.
Where complainant elects to com-
mence a proceeding pursuant to
§22.13(b), the consent agreement shall
also contain the elements described at
§22.14(a)(1)-(3) and (8). The parties shall
forward the executed consent agree-
ment and a proposed final order to the
Regional Judicial Officer or Regional
Administrator, or, in a proceeding
commenced at EPA Headquarters, the
Environmental Appeals Board.

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-
pose of any proceeding under these
Consolidated Rules of Practice without
a final order from the Regional Judi-
cial Officer or Regional Administrator,
or, in a proceeding commenced at EPA
Headquarters, the Environmental Ap-
peals Board, ratifying the parties’ con-
sent agreement.

(c) Scope of resolution or settlement.
Full payment of the penalty proposed
in a complaint pursuant to paragraph
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(a) of this section or settlement pursu-
ant to paragraph (b) of this section
shall not in any case affect the right of
the Agency or the United States to
pursue appropriate injunctive or other
equitable relief or criminal sanctions
for any violations of law. Full payment
of the penalty proposed in a complaint
pursuant to paragraph (a) of this sec-
tion or settlement pursuant to para-
graph (b) of this section shall only re-
solve respondent’s liability for Federal
civil penalties for the violations and
facts alleged in the complaint.

(d) Alternative means of dispute resolu-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act
(““ADRA”), 5 U.S.C. 581 et seq., which
may facilitate voluntary settlement ef-
forts. Such process shall be subject to
the confidentiality provisions of the
ADRA.

(2) Dispute resolution under this
paragraph (d) does not divest the Pre-
siding Officer of jurisdiction and does
not automatically stay the proceeding.
All provisions of these Consolidated
Rules of Practice remain in effect not-
withstanding any dispute resolution
proceeding.

(3) The parties may choose any per-
son to act as a neutral, or may move
for the appointment of a neutral. If the
Presiding Officer grants a motion for
the appointment of a neutral, the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
Judge, except in proceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the motion
to the Regional Administrator. The
Chief Administrative Law Judge or Re-
gional Administrator, as appropriate,
shall designate a qualified neutral.

§22.19 Prehearing information ex-
change; prehearing conference;
other discovery.

(a) Prehearing information exchange.
(1) In accordance with an order issued
by the Presiding Officer, each party
shall file a prehearing information ex-
change. Except as provided in §22.22(a),
a document or exhibit that has not
been included in prehearing informa-
tion exchange shall not be admitted
into evidence, and any witness whose
name and testimony summary has not
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been included in prehearing informa-
tion exchange shall not be allowed to
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the
federal courts under Rule 408 of the
Federal Rules of Evidence. Documents
and exhibits shall be marked for identi-
fication as ordered by the Presiding Of-
ficer.

(2) Each party’s prehearing informa-
tion exchange shall contain:

(i) The names of any expert or other
witnesses it intends to call at the hear-
ing, together with a brief narrative
summary of their expected testimony,
or a statement that no witnesses will
be called; and (ii) Copies of all docu-
ments and exhibits which it intends to
introduce into evidence at the hearing.

(3) If the proceeding is for the assess-
ment of a penalty and complainant has
already specified a proposed penalty,
complainant shall explain in its pre-
hearing information exchange how the
proposed penalty was calculated in ac-
cordance with any criteria set forth in
the Act, and the respondent shall ex-
plain in its prehearing information ex-
change why the proposed penalty
should be reduced or eliminated.

(4) If the proceeding is for the assess-
ment of a penalty and complainant has
not specified a proposed penalty, each
party shall include in its prehearing in-
formation exchange all factual infor-
mation it considers relevant to the as-
sessment of a penalty. Within 15 days
after respondent files its prehearing in-
formation exchange, complainant shall
file a document specifying a proposed
penalty and explaining how the pro-
posed penalty was calculated in accord-
ance with any criteria set forth in the
Act.

(b) Prehearing conference. The Pre-
siding Officer, at any time before the
hearing begins, may direct the parties
and their counsel or other representa-
tives to participate in a conference to
consider:

(1) Settlement of the case;

(2) Simplification of issues and stipu-
lation of facts not in dispute;

(3) The necessity or desirability of
amendments to pleadings;

(4) The exchange of exhibits, docu-
ments, prepared testimony, and admis-
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sions or stipulations of fact which will
avoid unnecessary proof;

(5) The limitation of the number of
expert or other witnesses;

(6) The time and place for the hear-
ing; and

(7) Any other matters which may ex-
pedite the disposition of the pro-
ceeding.

(c) Record of the prehearing conference.
No transcript of a prehearing con-
ference relating to settlement shall be
made. With respect to other prehearing
conferences, no transcript of any pre-
hearing conferences shall be made un-
less ordered by the Presiding Officer.
The Presiding Officer shall ensure that
the record of the proceeding includes
any stipulations, agreements, rulings
or orders made during the conference.

(d) Location of prehearing conference.
The prehearing conference shall be
held in the county where the respond-
ent resides or conducts the business
which the hearing concerns, in the city
in which the relevant Environmental
Protection Agency Regional Office is
located, or in Washington, DC, unless
the Presiding Officer determines that
there is good cause to hold it at an-
other location or by telephone.

(e) Other discovery. (1) After the infor-
mation exchange provided for in para-
graph (a) of this section, a party may
move for additional discovery. The mo-
tion shall specify the method of dis-
covery sought, provide the proposed
discovery instruments, and describe in
detail the nature of the information
and/or documents sought (and, where
relevant, the proposed time and place
where discovery would be conducted).
The Presiding Officer may order such
other discovery only if it:

(i) Will neither unreasonably delay
the proceeding nor unreasonably bur-
den the non-moving party;

(ii) Seeks information that is most
reasonably obtained from the non-mov-
ing party, and which the non-moving
party has refused to provide volun-
tarily; and

(iii) Seeks information that has sig-
nificant probative value on a disputed
issue of material fact relevant to Ili-
ability or the relief sought.

(2) Settlement positions and informa-
tion regarding their development (such
as penalty calculations for purposes of
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settlement based upon Agency settle-
ment policies) shall not be discover-
able.

(3) The Presiding Officer may order
depositions upon oral questions only in
accordance with paragraph (e)(1) of this
section and upon an additional finding
that:

(i) The information sought cannot
reasonably be obtained by alternative
methods of discovery; or

(ii) There is a substantial reason to
believe that relevant and probative evi-
dence may otherwise not be preserved
for presentation by a witness at the
hearing.

(4) The Presiding Officer may require
the attendance of witnesses or the pro-
duction of documentary evidence by
subpoena, if authorized under the Act.
The Presiding Officer may issue a sub-
poena for discovery purposes only in
accordance with paragraph (e)(1) of this
section and upon an additional showing
of the grounds and necessity therefor.
Subpoenas shall be served in accord-
ance with §22.5(b)(1). Witnesses sum-
moned before the Presiding Officer
shall be paid the same fees and mileage
that are paid witnesses in the courts of
the United States. Any fees shall be
paid by the party at whose request the
witness appears. Where a witness ap-
pears pursuant to a request initiated
by the Presiding Officer, fees shall be
paid by the Agency.

(5) Nothing in this paragraph (e) shall
limit a party’s right to request admis-
sions or stipulations, a respondent’s
right to request Agency records under
the Federal Freedom of Information
Act, 5 U.S.C. 552, or EPA’s authority
under any applicable law to conduct in-
spections, issue information request
letters or administrative subpoenas, or
otherwise obtain information.

(f) Supplementing prior exchanges. A
party who has made an information ex-
change under paragraph (a) of this sec-
tion, or who has exchanged informa-
tion in response to a request for infor-
mation or a discovery order pursuant
to paragraph (e) of this section, shall
promptly supplement or correct the ex-
change when the party learns that the
information exchanged or response pro-
vided is incomplete, inaccurate or out-
dated, and the additional or corrective
information has not otherwise been
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disclosed to the other party pursuant
to this section.

(g) Failure to exchange information.
Where a party fails to provide informa-
tion within its control as required pur-
suant to this section, the Presiding Of-
ficer may, in his discretion:

(1) Infer that the information would
be adverse to the party failing to pro-
vide it;

(2) Exclude the information from evi-
dence; or

(3) Issue
§22.17(c).

a default order under

§22.20 Accelerated decision; decision
to dismiss.

(a) General. The Presiding Officer
may at any time render an accelerated
decision in favor of a party as to any or
all parts of the proceeding, without
further hearing or upon such limited
additional evidence, such as affidavits,
as he may require, if no genuine issue
of material fact exists and a party is
entitled to judgment as a matter of
law. The Presiding Officer, upon mo-
tion of the respondent, may at any
time dismiss a proceeding without fur-
ther hearing or upon such limited addi-
tional evidence as he requires, on the
basis of failure to establish a prima
facie case or other grounds which show
no right to relief on the part of the
complainant.

(b) Effect. (1) If an accelerated deci-
sion or a decision to dismiss is issued
as to all issues and claims in the pro-
ceeding, the decision constitutes an
initial decision of the Presiding Offi-
cer, and shall be filed with the Re-
gional Hearing Clerk.

(2) If an accelerated decision or a de-
cision to dismiss is rendered on less
than all issues or claims in the pro-
ceeding, the Presiding Officer shall de-
termine what material facts exist with-
out substantial controversy and what
material facts remain controverted.
The partial accelerated decision or the
order dismissing certain counts shall
specify the facts which appear substan-
tially uncontroverted, and the issues
and claims upon which the hearing will
proceed.
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Subpart D—Hearing Procedures

§22.21 Assignment of Presiding Offi-
cer; scheduling the hearing.

(a) Assignment of Presiding Officer.
When an answer is filed, the Regional
Hearing Clerk shall forward a copy of
the complaint, the answer, and any
other documents filed in the pro-
ceeding to the Chief Administrative
Law Judge who shall serve as Presiding
Officer or assign another Administra-
tive Law Judge as Presiding Officer.
The Presiding Officer shall then obtain
the case file from the Chief Adminis-
trative Law Judge and notify the par-
ties of his assignment.

(b) Notice of hearing. The Presiding
Officer shall hold a hearing if the pro-
ceeding presents genuine issues of ma-
terial fact. The Presiding Officer shall
serve upon the parties a notice of hear-
ing setting forth a time and place for
the hearing not later than 30 days prior
to the date set for the hearing. The
Presiding Officer may require the at-
tendance of witnesses or the produc-
tion of documentary evidence by sub-
poena, if authorized under the Act,
upon a showing of the grounds and ne-
cessity therefor, and the materiality
and relevancy of the evidence to be ad-
duced.

(c) Postponement of hearing. No re-
quest for postponement of a hearing
shall be granted except upon motion
and for good cause shown.

(d) Location of the hearing. The loca-
tion of the hearing shall be determined
in accordance with the method for de-
termining the location of a prehearing
conference under §22.19(d).

§22.22 Evidence.

(a) General. (1) The Presiding Officer
shall admit all evidence which is not
irrelevant, immaterial, unduly repeti-
tious, unreliable, or of little probative
value, except that evidence relating to
settlement which would be excluded in
the federal courts under Rule 408 of the
Federal Rules of Evidence (28 U.S.C.) is
not admissible. If, however, a party
fails to provide any document, exhibit,
witness name or summary of expected
testimony required to be exchanged
under §22.19 (a), (e) or (f) to all parties
at least 15 days before the hearing
date, the Presiding Officer shall not

§22.22

admit the document, exhibit or testi-
mony into evidence, unless the non-ex-
changing party had good cause for fail-
ing to exchange the required informa-
tion and provided the required informa-
tion to all other parties as soon as it
had control of the information, or had
good cause for not doing so.

(2) In the presentation, admission,
disposition, and use of oral and written
evidence, EPA officers, employees and
authorized representatives shall pre-
serve the confidentiality of informa-
tion claimed confidential, whether or
not the claim is made by a party to the
proceeding, unless disclosure is author-
ized pursuant to 40 CFR part 2. A busi-
ness confidentiality claim shall not
prevent information from being intro-
duced into evidence, but shall instead
require that the information be treated
in accordance with 40 CFR part 2, sub-
part B. The Presiding Officer or the En-
vironmental Appeals Board may con-
sider such evidence in a proceeding
closed to the public, and which may be
before some, but not all, parties, as
necessary. Such proceeding shall be
closed only to the extent necessary to
comply with 40 CFR part 2, subpart B,
for information claimed confidential.
Any affected person may move for an
order protecting the information
claimed confidential.

(b) Ezxamination of witnesses. Wit-
nesses shall be examined orally, under
oath or affirmation, except as other-
wise provided in paragraphs (c¢) and (d)
of this section or by the Presiding Offi-
cer. Parties shall have the right to
cross-examine a witness who appears at
the hearing provided that such cross-
examination is not unduly repetitious.

(c) Written testimony. The Presiding
Officer may admit and insert into the
record as evidence, in lieu of oral testi-
mony, written testimony prepared by a
witness. The admissibility of any part
of the testimony shall be subject to the
same rules as if the testimony were
produced under oral examination. Be-
fore any such testimony is read or ad-
mitted into evidence, the party who
has called the witness shall deliver a
copy of the testimony to the Presiding
Officer, the reporter, and opposing
counsel. The witness presenting the
testimony shall swear to or affirm the
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testimony and shall be subject to ap-
propriate oral cross-examination.

(d) Admission of affidavits where the
witness is unavailable. The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are unavailable.
The term ‘‘unavailable’ shall have the
meaning accorded to it by Rule 804(a)
of the Federal Rules of Evidence.

(e) Exhibits. Where practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be fur-
nished to each party. A true copy of
any exhibit may be substituted for the
original.

(f) Official notice. Official notice may
be taken of any matter which can be
judicially noticed in the Federal courts
and of other facts within the special-
ized knowledge and experience of the
Agency. Opposing parties shall be given
adequate opportunity to show that
such facts are erroneously noticed.

§22.23 Objections and offers of proof.

(a) Objection. Any objection con-
cerning the conduct of the hearing may
be stated orally or in writing during
the hearing. The party raising the ob-
jection must supply a short statement
of its grounds. The ruling by the Pre-
siding Officer on any objection and the
reasons given for it shall be part of the
record. An exception to each objection
overruled shall be automatic and is not
waived by further participation in the
hearing.

(b) Offers of proof. Whenever the Pre-
siding Officer denies a motion for ad-
mission into evidence, the party offer-
ing the information may make an offer
of proof, which shall be included in the
record. The offer of proof for excluded
oral testimony shall consist of a brief
statement describing the nature of the
information excluded. The offer of
proof for excluded documents or exhib-
its shall consist of the documents or
exhibits excluded. Where the Environ-
mental Appeals Board decides that the
ruling of the Presiding Officer in ex-
cluding the information from evidence
was both erroneous and prejudicial, the
hearing may be reopened to permit the
taking of such evidence.
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§22.24 Burden of presentation; burden
of persuasion; preponderance of the
evidence standard.

(a) The complainant has the burdens
of presentation and persuasion that the
violation occurred as set forth in the
complaint and that the relief sought is
appropriate. Following complainant’s
establishment of a prima facie case, re-
spondent shall have the burden of pre-
senting any defense to the allegations
set forth in the complaint and any re-
sponse or evidence with respect to the
appropriate relief. The respondent has
the burdens of presentation and persua-
sion for any affirmative defenses.

(b) Each matter of controversy shall
be decided by the Presiding Officer
upon a preponderance of the evidence.

§22.25 Filing the transcript.

The hearing shall be transcribed ver-
batim. Promptly following the taking
of the last evidence, the reporter shall
transmit to the Regional Hearing Clerk
the original and as many copies of the
transcript of testimony as are called
for in the reporter’s contract with the
Agency, and also shall transmit to the
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company each copy of the transcript.
The Regional Hearing Clerk shall no-
tify all parties of the availability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, unless a party can show that the
cost is unduly burdensome. Any person
not a party to the proceeding may re-
ceive a copy of the transcript upon
payment of the reproduction fee, ex-
cept for those parts of the transcript
ordered to be kept confidential by the
Presiding Officer. Any party may file a
motion to conform the transcript to
the actual testimony within 30 days
after receipt of the transcript, or 45
days after the parties are notified of
the availability of the transcript,
whichever is sooner.

§22.26 Proposed findings, conclusions,
and order.

After the hearing, any party may file
proposed findings of fact, conclusions
of law, and a proposed order, together
with briefs in support thereof. The Pre-
siding Officer shall set a schedule for
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filing these documents and any reply
briefs, but shall not require them be-
fore the last date for filing motions
under §22.25 to conform the transcript
to the actual testimony. All submis-
sions shall be in writing, shall be
served upon all parties, and shall con-
tain adequate references to the record
and authorities relied on.

Subpart E—lInitial Decision and
Motion To Reopen a Hearing

§22.27 Initial Decision.

(a) Filing and contents. After the pe-
riod for filing briefs under §22.26 has
expired, the Presiding Officer shall
issue an initial decision. The initial de-
cision shall contain findings of fact,
conclusions regarding all material
issues of law or discretion, as well as
reasons therefor, and, if appropriate, a
recommended civil penalty assessment,
compliance order, corrective action
order, or Permit Action. Upon receipt
of an initial decision, the Regional
Hearing Clerk shall forward copies of
the initial decision to the Environ-
mental Appeals Board and the Assist-
ant Administrator for the Office of En-
forcement and Compliance Assurance.

(b) Amount of civil penalty. If the Pre-
siding Officer determines that a viola-
tion has occurred and the complaint
seeks a civil penalty, the Presiding Of-
ficer shall determine the amount of the
recommended civil penalty based on
the evidence in the record and in ac-
cordance with any penalty criteria set
forth in the Act. The Presiding Officer
shall consider any civil penalty guide-
lines issued under the Act. The Pre-
siding Officer shall explain in detail in
the initial decision how the penalty to
be assessed corresponds to any penalty
criteria set forth in the Act. If the Pre-
siding Officer decides to assess a pen-
alty different in amount from the pen-
alty proposed by complainant, the Pre-
siding Officer shall set forth in the ini-
tial decision the specific reasons for
the increase or decrease. If the re-
spondent has defaulted, the Presiding
Officer shall not assess a penalty great-
er than that proposed by complainant
in the complaint, the prehearing infor-
mation exchange or the motion for de-
fault, whichever is less.

§22.28

(c) Effect of initial decision. The initial
decision of the Presiding Officer shall
become a final order 45 days after its
service upon the parties and without
further proceedings unless:

(1) A party moves to reopen the hear-
1ng;

(2) A party appeals the initial deci-
sion to the Environmental Appeals
Board;

(3) A party moves to set aside a de-
fault order that constitutes an initial
decision; or

(4) The Environmental Appeals Board
elects to review the initial decision on
its own initiative.

(d) Exhaustion of administrative rem-
edies. Where a respondent fails to ap-
peal an initial decision to the Environ-
mental Appeals Board pursuant to
§22.30 and that initial decision becomes
a final order pursuant to paragraph (c)
of this section, respondent waives its
rights to judicial review. An initial de-
cision that is appealed to the Environ-
mental Appeals Board shall not be final
or operative pending the Environ-
mental Appeals Board’s issuance of a
final order.

§22.28 Motion to reopen a hearing.

(a) Filing and content. A motion to re-
open a hearing to take further evidence
must be filed no later than 20 days
after service of the initial decision and
shall state the specific grounds upon
which relief is sought. Where the mov-
ant seeks to introduce new evidence,
the motion shall: state briefly the na-
ture and purpose of the evidence to be
adduced; show that such evidence is
not cumulative; and show good cause
why such evidence was not adduced at
the hearing. The motion shall be made
to the Presiding Officer and filed with
the Regional Hearing Clerk.

(b) Disposition of motion to reopen a
hearing. Within 15 days following the
service of a motion to reopen a hear-
ing, any other party to the proceeding
may file with the Regional Hearing
Clerk and serve on all other parties a
response. A reopened hearing shall be
governed by the applicable sections of
these Consolidated Rules of Practice.
The filing of a motion to reopen a hear-
ing shall automatically stay the run-
ning of the time periods for an initial
decision becoming final under §22.27(c)
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and for appeal under §22.30. These time
periods shall begin again in full when
the motion is denied or an amended
initial decision is served.

Subpart F—Appeals and
Administrative Review

§22.29 Appeal from or review of inter-
locutory orders or rulings.

(a) Request for interlocutory appeal.
Appeals from orders or rulings other
than an initial decision shall be al-
lowed only at the discretion of the En-
vironmental Appeals Board. A party
seeking interlocutory appeal of such
orders or rulings to the Environmental
Appeals Board shall file a motion with-
in 10 days of service of the order or rul-
ing, requesting that the Presiding Offi-
cer forward the order or ruling to the
Environmental Appeals Board for re-
view, and stating briefly the grounds
for the appeal.

(b) Awvailability of interlocutory appeal.
The Presiding Officer may recommend
any order or ruling for review by the
Environmental Appeals Board when:

(1) The order or ruling involves an
important question of law or policy
concerning which there is substantial
grounds for difference of opinion; and

(2) Either an immediate appeal from
the order or ruling will materially ad-
vance the ultimate termination of the
proceeding, or review after the final
order is issued will be inadequate or in-
effective.

(c) Interlocutory review. If the Pre-
siding Officer has recommended review
and the Environmental Appeals Board
determines that interlocutory review is
inappropriate, or takes no action with-
in 30 days of the Presiding Officer’s rec-
ommendation, the appeal is dismissed.
When the Presiding Officer declines to
recommend review of an order or rul-
ing, it may be reviewed by the Environ-
mental Appeals Board only upon appeal
from the initial decision, except when
the Environmental Appeals Board de-
termines, upon motion of a party and
in exceptional circumstances, that to
delay review would be contrary to the
public interest. Such motion shall be
filed within 10 days of service of an
order of the Presiding Officer refusing
to recommend such order or ruling for
interlocutory review.
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§22.30 Appeal from or review of initial
decision.

(a) Notice of appeal. (1) Within 30 days
after the initial decision is served, any
party may appeal any adverse order or
ruling of the Presiding Officer by filing
an original and one copy of a notice of
appeal and an accompanying appellate
brief with the Environmental Appeals
Board. Appeals sent by U.S. mail (ex-
cept by U.S. Postal Express Mail) shall
be addressed to the Environmental Ap-
peals Board at its official mailing ad-
dress: Clerk of the Board (Mail Code
1103B), United States Environmental
Protection Agency, 1200 Pennsylvania
Avenue, NW., Washington, DC 20460.
Appeals delivered by hand or courier
(including deliveries by U.S. Postal Ex-
press Mail or by a commercial delivery
service) shall be delivered to Suite 600,
1341 G Street, NW., Washington, DC
20005. One copy of any document filed
with the Clerk of the Board shall also
be served on the Regional Hearing
Clerk. Appellant also shall serve a copy
of the notice of appeal upon the Pre-
siding Officer. Appellant shall simulta-
neously serve one copy of the notice
and brief upon all other parties and
non-party participants. The notice of
appeal shall summarize the order or
ruling, or part thereof, appealed from.
The appellant’s brief shall contain ta-
bles of contents and authorities (with
page references), a statement of the
issues presented for review, a state-
ment of the nature of the case and the
facts relevant to the issues presented
for review (with appropriate references
to the record), argument on the issues
presented, a short conclusion stating
the precise relief sought, alternative
findings of fact, and alternative con-
clusions regarding issues of law or dis-
cretion. If a timely notice of appeal is
filed by a party, any other party may
file a notice of appeal on any issue
within 20 days after the date on which
the first notice of appeal was served.

(2) Within 20 days of service of no-
tices of appeal and briefs under para-
graph (a)(1) of this section, any other
party or non-party participant may file
with the Environmental Appeals Board
an original and one copy of a response
brief responding to argument raised by
the appellant, together with reference
to the relevant portions of the record,
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initial decision, or opposing brief. Ap-
pellee shall simultaneously serve one
copy of the response brief upon each
party , non-party participant, and the
Regional Hearing Clerk. Response
briefs shall be limited to the scope of
the appeal brief. Further briefs may be
filed only with the permission of the
Environmental Appeals Board.

(b) Review initiated by the Environ-
mental Appeals Board. Whenever the En-
vironmental Appeals Board determines
to review an initial decision on its own
initiative, it shall file notice of its in-
tent to review that decision with the
Clerk of the Board, and serve it upon
the Regional Hearing Clerk, the Pre-
siding Officer and the parties within 45
days after the initial decision was
served upon the parties. The notice
shall include a statement of issues to
be briefed by the parties and a time
schedule for the filing and service of
briefs.

(c) Scope of appeal or review. The par-
ties’ rights of appeal shall be limited to
those issues raised during the course of
the proceeding and by the initial deci-
sion, and to issues concerning subject
matter jurisdiction. If the Environ-
mental Appeals Board determines that
issues raised, but not appealed by the
parties, should be argued, it shall give
the parties reasonable written notice of
such determination to permit prepara-
tion of adequate argument. The Envi-
ronmental Appeals Board may remand
the case to the Presiding Officer for
further proceedings.

(d) Argument before the Environmental
Appeals Board. The Environmental Ap-
peals Board may, at its discretion,
order oral argument on any or all
issues in a proceeding.

(e) Motions on appeal. All motions
made during the course of an appeal
shall conform to §22.16 unless other-
wise provided.

(f) Decision. The Environmental Ap-
peals Board shall adopt, modify, or set
aside the findings of fact and conclu-
sions of law or discretion contained in
the decision or order being reviewed,
and shall set forth in the final order
the reasons for its actions. The Envi-
ronmental Appeals Board may assess a
penalty that is higher or lower than
the amount recommended to be as-
sessed in the decision or order being re-
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viewed or from the amount sought in
the complaint, except that if the order
being reviewed is a default order, the
Environmental Appeals Board may not
increase the amount of the penalty
above that proposed in the complaint
or in the motion for default, whichever
is less. The Environmental Appeals
Board may adopt, modify or set aside
any recommended compliance or cor-
rective action order or Permit Action.
The Environmental Appeals Board may
remand the case to the Presiding Offi-
cer for further action.

[64 FR 40176, July 23, 1999, as amended at 68
FR 2204, Jan. 16, 2003; 69 FR 77639, Dec. 28,
2004]

Subpart G—Final Order

§22.31 Final order.

(a) Effect of final order. A final order
constitutes the final Agency action in
a proceeding. The final order shall not
in any case affect the right of the
Agency or the United States to pursue
appropriate injunctive or other equi-
table relief or criminal sanctions for
any violations of law. The final order
shall resolve only those causes of ac-
tion alleged in the complaint, or for
proceedings commenced pursuant to
§22.13(b), alleged in the consent agree-
ment. The final order does not waive,
extinguish or otherwise affect respond-
ent’s obligation to comply with all ap-
plicable provisions of the Act and regu-
lations promulgated thereunder.

(b) Effective date. A final order is ef-
fective upon filing. Where an initial de-
cision becomes a final order pursuant
to §22.27(c), the final order is effective
45 days after the initial decision is
served on the parties.

(c) Payment of a civil penalty. The re-
spondent shall pay the full amount of
any civil penalty assessed in the final
order within 30 days after the effective
date of the final order unless otherwise
ordered. Payment shall be made by
sending a cashier’s check or certified
check to the payee specified in the
complaint, unless otherwise instructed
by the complainant. The check shall
note the case title and docket number.
Respondent shall serve copies of the
check or other instrument of payment
on the Regional Hearing Clerk and on
complainant. Collection of interest on
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overdue payments shall be in accord-
ance with the Debt Collection Act, 31
U.S.C. 3717.

(d) Other relief. Any final order re-
quiring compliance or corrective ac-
tion, or a Permit Action, shall become
effective and enforceable without fur-
ther proceedings on the effective date
of the final order unless otherwise or-
dered.

(e) Final orders to Federal agencies on
appeal. (1) A final order of the Environ-
mental Appeals Board issued pursuant
to §22.30 to a department, agency, or
instrumentality of the United States
shall become effective 30 days after its
service upon the parties unless the
head of the affected department, agen-
cy, or instrumentality requests a con-
ference with the Administrator in writ-
ing and serves a copy of the request on
the parties of record within 30 days of
service of the final order. If a timely
request is made, a decision by the Ad-
ministrator shall become the final
order.

(2) A motion for reconsideration pur-
suant to §22.32 shall not toll the 30-day
period described in paragraph (e)(1) of
this section unless specifically so or-
dered by the Environmental Appeals
Board.

§22.32 Motion to reconsider a final
order.

Motions to reconsider a final order
issued pursuant to §22.30 shall be filed
within 10 days after service of the final
order. Motions must set forth the mat-
ters claimed to have been erroneously
decided and the nature of the alleged
errors. Motions for reconsideration
under this provision shall be directed
to, and decided by, the Environmental
Appeals Board. Motions for reconsider-
ation directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept in cases that the Environmental
Appeals Board has referred to the Ad-
ministrator pursuant to §22.4(a) and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless so ordered by
the Environmental Appeals Board.

40 CFR Ch. | (7-1-13 Edition)

Subpart H—Supplemental Rules
§22.33 [Reserved]

§22.34 Supplemental rules governing
the administrative assessment of
civil penalties under the Clean Air
Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted under sec-
tions 113(d), 205(c), 211(d), and 213(d) of
the Clean Air Act, as amended (42
U.S.C. 7413(d), T7524(c), 17545(d), and
7547(d)). Where inconsistencies exist be-
tween this section and §§22.1 through
22.32, this section shall apply.

(b) Issuance of motice. Prior to the
issuance of a final order assessing a
civil penalty, the person to whom the
order is to be issued shall be given
written notice of the proposed issuance
of the order. Service of a complaint or
a consent agreement and final order
pursuant to §22.13 satisfies this notice
requirement.

§22.35 Supplemental rules governing
the administrative assessment of
civil penalties under the Federal In-
secticide, Fungicide, and
Rodenticide Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted under section
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.C. 136l(a)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties. For a person whose resi-
dence is outside the United States and
outside any territory or possession of
the United States, the prehearing con-
ference and the hearing shall be held at
the EPA office listed at 40 CFR 1.7 that
is closest to either the person’s pri-
mary place of business within the
United States, or the primary place of
business of the person’s U.S. agent, un-
less otherwise agreed by all parties.
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§22.36 [Reserved]

§22.37 Supplemental rules governing
administrative proceedings under
the Solid Waste Disposal Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings under
sections 3005(d) and (e), 3008, 9003 and
9006 of the Solid Waste Disposal Act (42
U.S.C. 6925(d) and (e), 6928, 6991b and
6991e) (““SWDA”). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Corrective action and compliance or-
ders. A complaint may contain a com-
pliance order issued under section
3008(a) or section 9006(a), or a correc-
tive action order issued under section
3008(h) or section 9003(h)(4) of the
SWDA. Any such order shall automati-
cally become a final order unless, no
later than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.

§22.38 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Clean Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32
and §22.45, in administrative pro-
ceedings for the assessment of any civil
penalty under section 309(g) or section
311(b)(6) of the Clean Water Act
(“CWA”)(33 U.Ss.C. 1319(g) and
1321(b)(6)). Where inconsistencies exist
between this section and §§22.1 through
22.32, this section shall apply.

(b) Consultation with States. For pro-
ceedings pursuant to section 309(g), the
complainant shall provide the State
agency with the most direct authority
over the matters at issue in the case an
opportunity to consult with the com-
plainant. Complainant shall notify the
State agency within 30 days following
proof of service of the complaint on the
respondent or, in the case of a pro-
ceeding proposed to be commenced pur-
suant to §22.13(b), no less than 40 days
before the issuance of an order assess-
ing a civil penalty.

(c) Administrative procedure and judi-
cial review. Action of the Administrator
for which review could have been ob-
tained under section 509(b)(1) of the
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CWA, 33 U.S.C. 1369(b)(1), shall not be
subject to review in an administrative
proceeding for the assessment of a civil
penalty under section 309(g) or section
311(b)(6).

§22.39 Supplemental rules governing
the administrative assessment of
civil penalties under section 109 of
the Comprehensive Environmental
Response, Compensation, and Li-
ability Act of 1980, as amended.

(a) Scope. This section shall apply, in
conjunction with §§22.10 through 22.32,
in administrative proceedings for the
assessment of any civil penalty under
section 109 of the Comprehensive Envi-
ronmental Response, Compensation,
and Liability Act of 1980, as amended
(42 U.S.C. 9609). Where inconsistencies
exist between this section and §§22.1
through 22.32, this section shall apply.

(b) Judicial review. Any person who re-
quested a hearing with respect to a
Class II civil penalty under section
109(b) of CERCLA, 42 U.S.C. 9609(b), and
who is the recipient of a final order as-
sessing a civil penalty may file a peti-
tion for judicial review of such order
with the United States Court of Ap-
peals for the District of Columbia or
for any other circuit in which such per-
son resides or transacts business. Any
person who requested a hearing with
respect to a Class I civil penalty under
section 109(a)(4) of CERCLA, 42 U.S.C.
9609(a)(4), and who is the recipient of a
final order assessing the civil penalty
may file a petition for judicial review
of such order with the appropriate dis-
trict court of the United States. All pe-
titions must be filed within 30 days of
the date the order making the assess-
ment was served on the parties.

(c) Payment of civil penalty assessed.
Payment of civil penalties assessed in
the final order shall be made by for-
warding a cashier’s check, payable to
the “EPA, Hazardous Substances
Superfund,” in the amount assessed,
and noting the case title and docket
number, to the appropriate regional
Superfund Lockbox Depository.
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§22.40 [Reserved]

§22.41 Supplemental rules governing
the administrative assessment of
civil penalties under Title II of the
Toxic Substance Control Act, en-
acted as section 2 of the Asbestos
Hazard Emergency Response Act
(AHERA).

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted under section
207 of the Toxic Substances Control
Act (“T'SCA”’) (156 U.S.C. 2647). Where
inconsistencies exist between this sec-
tion and §§22.1 through 22.32, this sec-
tion shall apply.

(b) Collection of civil penalty. Any civil
penalty collected under TSCA section
207 shall be used by the local edu-
cational agency for purposes of com-
plying with Title II of TSCA. Any por-
tion of a civil penalty remaining
unspent after a local educational agen-
cy achieves compliance shall be depos-
ited into the Asbestos Trust Fund es-
tablished under section 5 of AHERA.

§22.42 Supplemental rules governing
the administrative assessment of
civil penalties for violations of com-
pliance orders issued to owners or
operators of public water systems
under part B of the Safe Drinking
Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty under section
1414(2)(3)(B) of the Safe Drinking Water
Act, 42 U.S.C. 300g-3(2)(3)(B). Where in-
consistencies exist between this sec-
tion and §§22.1 through 22.32, this sec-
tion shall apply.

(b) Choice of forum. A complaint
which specifies that subpart I of this
part applies shall also state that re-
spondent has a right to elect a hearing
on the record in accordance with 5
U.S.C. 554, and that respondent waives
this right unless it requests in its an-
swer a hearing on the record in accord-
ance with 5 U.S.C. 554. Upon such re-
quest, the Regional Hearing Clerk shall
recaption the documents in the record
as necessary, and notify the parties of
the changes.

40 CFR Ch. | (7-1-13 Edition)

§22.43 Supplemental rules governing
the administrative assessment of
civil penalties against a federal
agency under the Safe Drinking
Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty against a federal agency
under section 1447(b) of the Safe Drink-
ing Water Act, 42 TU.S.C. 300j-6(b).
Where inconsistencies exist between
this section and §§22.1 through 22.32,
this section shall apply.

(b) Effective date of final penalty order.
Any penalty order issued pursuant to
this section and section 1447(b) of the
Safe Drinking Water Act shall become
effective 30 days after it has been
served on the parties.

(c) Public notice of final penalty order.
Upon the issuance of a final penalty
order under this section, the Adminis-
trator shall provide public notice of the
order by publication, and by providing
notice to any person who requests such
notice. The notice shall include:

(1) The docket number of the order;

(2) The address and phone number of
the Regional Hearing Clerk from whom
a copy of the order may be obtained;

(3) The location of the facility where
violations were found;

(4) A description of the violations;

(6) The penalty that was assessed;
and

(6) A notice that any interested per-
son may, within 30 days of the date the
order becomes final, obtain judicial re-
view of the penalty order pursuant to
section 1447(b) of the Safe Drinking
Water Act, and instruction that per-
sons seeking judicial review shall pro-
vide copies of any appeal to the persons
described in 40 CFR 135.11(a).

§22.44 Supplemental rules of practice
governing the termination of per-
mits under section 402(a) of the
Clean Water Act or under section
3008(a)(3) of the Resource Con-
servation and Recovery Act.

(a) Scope of this subpart. The supple-
mental rules of practice in this subpart
shall also apply in conjunction with
the Consolidated Rules of Practice in
this part and with the administrative
proceedings for the termination of per-
mits under section 402(a) of the Clean
Water Act or under section 3008(a)(3) of
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the Resource Conservation and Recov-
ery Act. Notwithstanding the Consoli-
dated Rules of Practice, these supple-
mental rules shall govern with respect
to the termination of such permits.

(b) In any proceeding to terminate a
permit for cause under §122.64 or §270.43
of this chapter during the term of the
permit:

(1) The complaint shall, in addition
to the requirements of §22.14(b), con-
tain any additional information speci-
fied in §124.8 of this chapter;

(2) The Director (as defined in §124.2
of this chapter) shall provide public no-
tice of the complaint in accordance
with §124.10 of this chapter, and allow
for public comment in accordance with
§124.11 of this chapter; and

(3) The Presiding Officer shall admit
into evidence the contents of the Ad-
ministrative Record described in §124.9
of this chapter, and any public com-
ments received.

[65 FR 30904, May 15, 2000]

§22.45 Supplemental rules governing
public notice and comment in pro-
ceedings under sections 309(g) and
311(b)(6)(B)(ii) of the Clean Water
Act and section 1423(c) of the Safe
Drinking Water Act.

(a) Scope. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings for the
assessment of any civil penalty under
sections 309(g) and 311(b)(6)(B)(ii) of the
Clean Water Act (33 U.S.C. 1319(g) and
1321(b)(6)(B)(ii)), and under section
1423(c) of the Safe Drinking Water Act
(42 U.S.C. 300h-2(c)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this section shall
apply.

(b) Public notice—(1) General. Com-
plainant shall notify the public before
assessing a civil penalty. Such notice
shall be provided within 30 days fol-
lowing proof of service of the com-
plaint on the respondent or, in the case
of a proceeding proposed to be com-
menced pursuant to §22.13(b), no less
than 40 days before the issuance of an
order assessing a civil penalty. The no-
tice period begins upon first publica-
tion of notice.

(2) Type and content of public notice.
The complainant shall provide public
notice of the complaint (or the pro-

§22.45

posed consent agreement if §22.13(b) is
applicable) by a method reasonably
calculated to provide notice, and shall
also provide notice directly to any per-
son who requests such notice. The no-
tice shall include:

(i) The docket number of the pro-
ceeding;

(ii) The name and address of the com-
plainant and respondent, and the per-
son from whom information on the pro-
ceeding may be obtained, and the ad-
dress of the Regional Hearing Clerk to
whom appropriate comments shall be
directed;

(iii) The location of the site or facil-
ity from which the violations are al-
leged, and any applicable permit num-
ber;

(iv) A description of the violation al-
leged and the relief sought; and

(v) A notice that persons shall sub-
mit comments to the Regional Hearing
Clerk, and the deadline for such sub-
missions.

(c) Comment by a person who is not a
party. The following provisions apply in
regard to comment by a person not a
party to a proceeding:

(1) Participation in proceeding. (i) Any
person wishing to participate in the
proceedings must notify the Regional
Hearing Clerk in writing within the
public notice period under paragraph
(b)(1) of this section. The person must
provide his name, complete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding.

(ii) The Presiding Officer shall pro-
vide notice of any hearing on the mer-
its to any person who has met the re-
quirements of paragraph (c)(1)(i) of this
section at least 20 days prior to the
scheduled hearing.

(iii) A commenter may present writ-
ten comments for the record at any
time prior to the close of the record.

(iv) A commenter wishing to present
evidence at a hearing on the merits
shall notify, in writing, the Presiding
Officer and the parties of its intent at
least 10 days prior to the scheduled
hearing. This notice must include a
copy of any document to be introduced,
a description of the evidence to be pre-
sented, and the identity of any witness
(and qualifications if an expert), and
the subject matter of the testimony.
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(v) In any hearing on the merits, a
commenter may present evidence, in-
cluding direct testimony subject to
cross examination by the parties.

(vi) The Presiding Officer shall have
the discretion to establish the extent
of commenter participation in any
other scheduled activity.

(2) Limitations. A commenter may not
cross-examine any witness in any hear-
ing and shall not be subject to or par-
ticipate in any discovery or prehearing
exchange.

(3) Quick resolution and settlement. No
proceeding subject to the public notice
and comment provisions of paragraphs
(b) and (c) of this section may be re-
solved or settled under §22.18, or com-
menced under §22.13(b), until 10 days
after the close of the comment period
provided in paragraph (c)(1) of this sec-
tion.

(4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide to each com-
menter, by certified mail, return re-
ceipt requested, but not to the Re-
gional Hearing Clerk or Presiding Offi-
cer, a copy of any consent agreement
between the parties and the proposed
final order.

(ii) Within 30 days of receipt of the
consent agreement and proposed final
order a commenter may petition the
Regional Administrator (or, for cases
commenced at EPA Headquarters, the
Environmental Appeals Board), to set
aside the consent agreement and pro-
posed final order on the basis that ma-
terial evidence was not considered.
Copies of the petition shall be served
on the parties, but shall not be sent to
the Regional Hearing Clerk or the Pre-
siding Officer.

(iii) Within 15 days of receipt of a pe-
tition, the complainant may, with no-
tice to the Regional Administrator or
Environmental Appeals Board and to
the commenter, withdraw the consent
agreement and proposed final order to
consider the matters raised in the peti-
tion. If the complainant does not give
notice of withdrawal within 15 days of
receipt of the petition, the Regional
Administrator or Environmental Ap-
peals Board shall assign a Petition Of-
ficer to consider and rule on the peti-
tion. The Petition Officer shall be an-
other Presiding Officer, not otherwise

40 CFR Ch. | (7-1-13 Edition)

involved in the case. Notice of this as-
signment shall be sent to the parties,
and to the Presiding Officer.

(iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
copy of the complaint and a written re-
sponse to the petition. A copy of the
response shall be provided to the par-
ties and to the commenter, but not to
the Regional Hearing Clerk or Pre-
siding Officer.

(v) The Petition Officer shall review
the petition, and complainant’s re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding
Officer, written findings as to:

(A) The extent to which the petition
states an issue relevant and material
to the issuance of the proposed final
order;

(B) Whether complainant adequately
considered and responded to the peti-
tion; and

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate
without a hearing.

(vi) Upon a finding by the Petition
Officer that a hearing is appropriate,
the Presiding Officer shall order that
the consent agreement and proposed
final order be set aside and shall estab-
lish a schedule for a hearing.

(vii) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petition Officer shall issue
an order denying the petition and stat-
ing reasons for the denial. The Petition
Officer shall:

(A) File the order with the Regional
Hearing Clerk;

(B) Serve copies of the order on the
parties and the commenter; and

(C) Provide public notice of the
order.

(viii) Upon a finding by the Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Regional Administrator
may issue the proposed final order,
which shall become final 30 days after
both the order denying the petition and
a properly signed consent agreement
are filed with the Regional Hearing
Clerk, unless further petition for re-
view is filed by a notice of appeal in
the appropriate United States District
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Court, with coincident notice by cer-
tified mail to the Administrator and
the Attorney General. Written notice
of appeal also shall be filed with the
Regional Hearing Clerk, and sent to
the Presiding Officer and the parties.

(ix) If judicial review of the final
order is denied, the final order shall be-
come effective 30 days after such denial
has been filed with the Regional Hear-
ing Clerk.

§§ 22.46-22.49 [Reserved]

Subpart |—Administrative  Pro-
ceedings Not Governed by
Section 554 of the Administra-
tive Procedure Act

§22.50 Scope of this subpart.

(a) Scope. This subpart applies to all
adjudicatory proceedings for:

(1) The assessment of a penalty under
sections 309(2)(2)(A) and 311(b)(6)(B)()
of the Clean Water Act (33 U.S.C.
1319(2)(2)(A) and 1321(b)(6)(B)(1)).

(2) The assessment of a penalty under
sections 1414(g)(3)(B) and 1423(c) of the
Safe Drinking Water Act (42 U.S.C.
300g-3(2)(3)(B) and 300h-2(c)), except
where a respondent in a proceeding
under section 1414(g)(3)(B) requests in
its answer a hearing on the record in
accordance with section 554 of the Ad-
ministrative Procedure Act, 5 U.S.C.
554.

(b) Relationship to other provisions.
Sections 22.1 through 22.45 apply to
proceedings under this subpart, except
for the following provisions which do
not apply: §§22.11, 22.16(c), 22.21(a), and
22.29. Where inconsistencies exist be-
tween this subpart and subparts A
through G of this part, this subpart
shall apply. Where inconsistencies
exist between this subpart and subpart
H of this part, subpart H shall apply.

§22.51 Presiding Officer.

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding
Officer shall conduct the hearing, and
rule on all motions until an initial de-
cision has become final or has been ap-
pealed.

Pt. 23

§22.52 Information exchange and dis-
covery.

Respondent’s information exchange
pursuant to §22.19(a) shall include in-
formation on any economic benefit re-
sulting from any activity or failure to
act which is alleged in the administra-
tive complaint to be a violation of ap-
plicable law, including its gross reve-
nues, delayed or avoided costs. Dis-
covery under §22.19(e) shall not be au-
thorized, except for discovery of infor-
mation concerning respondent’s eco-
nomic benefit from alleged violations
and information concerning respond-
ent’s ability to pay a penalty.

PART 23—JUDICIAL REVIEW UNDER
EPA-ADMINISTERED STATUTES

Sec.

23.1 Definitions.

23.2 Timing of Administrator’s action under
Clean Water Act.

23.3 Timing of Administrator’s action under
Clean Air Act.

23.4 Timing of Administrator’s action under
Resource Conservation and Recovery
Act.

23.5 Timing of Administrator’s action under
Toxic Substances Control Act.

23.6 Timing of Administrator’s action under
Federal Insecticide, Fungicide and
Rodenticide Act.

23.7 Timing of Administrator’s action under
Safe Drinking Water Act.

23.8 Timing of Administrator’s action under
Uranium Mill Tailings Radiation Control
Act of 1978.

23.9 Timing of Administrator’s action under
the Atomic Energy Act.

23.10 Timing of Administrator’s action
under the Federal Food, Drug, and Cos-
metic Act.

23.11 Holidays.

23.12 Filing notice of judicial review.

AUTHORITY: Clean Water Act, 33 U.S.C.
1361(a), 1369(b); Clean Air Act, 42 U.S.C.
7601(a)(1), 7607(b); Resource, Conservation
and Recovery Act, 42 U.S.C. 6912(a), 6976;
Toxic Substances Control Act, 15 U.S.C. 2618;
Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. 136n(b), 136w(a);
Safe Drinking Water Act, 42 U.S.C. 300j—
7(a)(2), 300j-9(a); Atomic Emnergy Act, 42
U.S.C. 2201, 2239; Federal Food, Drug, and
Cosmetic Act, 21 U.S.C. 371(a), 346a, 28 U.S.C.
2112(a), 2343, 2344.

SOURCE: 50 FR 7270, Feb. 21, 1985, unless
otherwise noted.
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U.S. EPA Small Business Resources

Information Sheet

The United States Environmental Protection Agency provides an array of resources, including workshops, training
sessions, hotlines, websites and guides, to help small businesses understand and comply with federal and state

environmental laws.

In addition to helping small businesses understand their environmental obligations and

improve compliance, these resources will also help such businesses find cost-effective ways to comply through
pollution prevention techniques and innovative technologies.

EPA’s Small Business Websites
Small Business Environmental Homepage - www.smallbiz-enviroweb.org
Small Business Gateway - www.epa.gov/smallbusiness
EPA’s Small Business Ombudsman - www.epa.gov/sho or 1-800-368-5888

EPA’s Compliance Assistance
Homepage
www.epa.gov/compliance/assistance/
business.html

This page is a gateway to industry

and statute-specific environmental
resources, from extensive web-based
information to hotlines and compliance
assistance specialists.

EPA’s Compliance Assistance Centers
www.assistancecenters.net

EPA’s Compliance Assistance Centers
provide information targeted to
industries with many small businesses.
They were developed in partnership
with industry, universities and other
federal and state agencies.

Agriculture
www.epa.gov/agriculture/

Automotive Recycling
WWWw.ecarcenter.org

Automotive Service and Repair
www.ccar-greenlink.org or 1-888-GRN-LINK

Chemical Manufacturing
www.chemalliance.org

Construction
www.cicacenter.org or 1-734-995-4911

Education
WWW.Campuserc.org

Food Processing
www.fpeac.org

Healthcare
www.hercenter.org

Local Government
www.lgean.org

Metal Finishing
www.nmfrc.org

Paints and Coatings
www.paintcenter.org

Printed Wiring Board Manufacturing
www.pwhbrc.org

Printing
Www.pneac.org

Ports
www.portcompliance.org

U.S. Border Compliance and
Import/Export Issues
www.bordercenter.org

Hotlines, Helplines and
Clearinghouses
www.epa.gov/epahome/hotline.htm

EPA sponsors many free hotlines and
clearinghouses that provide convenient
assistance regarding environmental
requirements. Some examples are:

Antimicrobial Information Hotline
info-antimicrobial@epa.gov or
1-703-308-6411

Clean Air Technology Center (CATC)
Info-line
www.epa.gov/ttn/catc or 1-919-541-0800

Emergency Planning and Community
Right-To-Know Act
www.epa.gov/superfund/resources/
infocenter/epcra.htm or 1-800-424-9346

EPA Imported Vehicles and Engines
Public Helpline
www.epa.gov/otaq/imports or
734-214-4100

National Pesticide Information Center
www.npic.orst.edu/ or 1-800-858-7378

National Response Center Hotline -
to report oil and hazardous substance spills
www.nrc.uscg.mil or 1-800-424-8802

Pollution Prevention Information
Clearinghouse (PPIC)
www.epa.gov/opptintr/ppic or
1-202-566-0799

Safe Drinking Water Hotline
www.epa.gov/safewater/hotline/index.
html or 1-800-426-4791

Stratospheric Ozone Protection Hotline
www.epa.gov/ozone or 1-800-296-1996

Office of Enforcement and Compliance Assurance: http://www.epa.gov/compliance
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Toxic Substances Control Act (TSCA) Hotline
tsca-hotline@epa.gov or 1-202-554-1404

Wetlands Information Helpline
www.epa.gov/owow/wetlands/wetline.html or 1-800-832-7828

State and Tribal Web-Based Resources

State Resource Locators
www.envcap.org/statetools

The Locators provide state-specific contacts, regulations and
resources covering the major environmental laws.

State Small Business Environmental Assistance Programs
(SBEAPS)
www.smallbiz-enviroweb.org

State SBEAPs help small businesses and assistance providers
understand environmental requirements and sustainable
business practices through workshops, trainings and site visits.
The website is a central point for sharing resources between
EPA and states.

EPA’s Tribal Compliance Assistance Center
www.epa.gov/tribalcompliance/index.html

The Center provides material to Tribes on environmental
stewardship and regulations that might apply to tribal
government operations.

EPA’s Tribal Portal
www.epa.gov/tribalportal/

The Portal helps users locate tribal-related information within
EPA and other federal agencies.

EPA Compliance Incentives

EPA provides incentives for environmental compliance. By
participating in compliance assistance programs or voluntarily
disclosing and promptly correcting violations before an
enforcement action has been initiated, businesses may be
eligible for penalty waivers or reductions. EPA has two such
policies that may apply to small businesses:

EPA’s Small Business Compliance Policy
www.epa.gov/compliance/incentives/smallbusiness/index.html

This Policy offers small businesses special incentives to come
into compliance voluntarily.

EPA’s Audit Policy
www.epa.gov/compliance/incentives/auditing/auditpolicy.html

The Policy provides incentives to all businesses that
voluntarily discover, promptly disclose and expeditiously
correct their noncompliance.

Commenting on Federal Enforcement Actions and
Compliance Activities

The Small Business Regulatory Enforcement Fairness Act
(SBREFA) established a SBREFA Ombudsman and 10 Regional
Fairness Boards to receive comments from small businesses
about federal agency enforcement actions. If you believe that
you fall within the Small Business Administration’s definition
of a small business (based on your North American Industry
Classification System designation, number of employees or
annual receipts, as defined at 13 C.F.R. 121.201; in most cases,
this means a business with 500 or fewer employees), and wish
to comment on federal enforcement and compliance activities,
call the SBREFA Ombudsman’s toll-free number at 1-888-
REG-FAIR (1-888-734-3247), or go to their website at www.
sba.gov/ombudsman.

Every small business that is the subject of an enforcement or
compliance actionis entitled to comment on the Agency’s actions
without fear of retaliation. EPA employees are prohibited from
using enforcement or any other means of retaliation against any
member of the regulated community in response to comments
made under SBREFA.

Your Duty to Comply

If you receive compliance assistance or submit a comment
to the SBREFA Ombudsman or Regional Fairness Boards,
you still have the duty to comply with the law, including
providing timely responses to EPA information requests,
administrative or civil complaints, other enforcement actions
or communications. The assistance information and comment
processes do not give you any new rights or defenses in any
enforcement action. These processes also do not affect EPA’s
obligation to protect public health or the environment under any
of the environmental statutes it enforces, including the right to
take emergency remedial or emergency response actions when
appropriate. Those decisions will be based on the facts in each
situation. The SBREFA Ombudsman and Fairness Boards do
not participate in resolving EPA’s enforcement actions. Also,
remember that to preserve your rights, you need to comply with
all rules governing the enforcement process.

EPA is disseminating this information to you without making
a determination that your business or organization is a small
business as defined by Section 222 of the Small Business
Regulatory Enforcement Fairness Act or related provisions.

June 2011
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NOTICE

The procedures set forth in this document are intended solely for the guidance of the U.S. EPA.
They are not intended, and cannot be relied on, to create rights, substantive or procedural, enforceable
by any party in litigation with the United States government. The U.S. EPA reserves its right to act at
variance with this guidance and to change it at any time without public notice.
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CHAPTER 1. INTRODUCTION TO UST PENALTY GUIDANCE

This document provides guidance to U.S. Environmental Protection Agency (EPA) Regional
Offices on calculating civil penalties against owner/operators of underground storage tanks (USTs) who
. are in violation of the UST technical standards and financial responsibility regulations. The
methodology described in this guidance seeks to ensure that UST civil penalties, which can be as high
as $10,000 for each tank for each day of violation, are assessed in a fair and consistent manner, and
that such penalties serve to deter potential violators and assist in achieving compliance.

This penalty document is part of a series of enforcement documents which includes: (1) the'
Agency's UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990), .
which provides guidance to U.S. EPA Regional personnel on taking enforcement actions against £
violations of the UST technical requirements; and (2) the draft "Interim Enforcement Response Strategy
for Violations of UST Financial Responsibility Requirements,* which provides guidange Qn taking
enforcement actions against violations of the financial responsibility requirements. Although these
enforcement documents are intended primarily for U.S. EPA Regional enforcement staff, State and local
UST implementing agencies may find it useful to adapt some of the concepts and methodologies for
their own UST enforcement programs. _ ‘

This chapter briefly describes the U.S. EPA’s authorities for taking enforcement action and
assessing civil penalties. it aiso provides an overview of the enforcement actions that may be taken in
response to UST violations, and indicates how the assessment of penalties fits into the enforcement
framework.

1.1 U.S. EPA PENALTY AUTHORITY

The U.S. EPA's authority for assessing civil penatties for violations of UST requirements is
provided by Subtitle | of the Resource Conservation and Recovery Act (RCRA). Under the Hazardous
and Solid Waste Amendments of 1984, Congress added Subtitle | to RCRA in response to the growing
environmental and health problems created by releases from USTs. The statutory framework for the
national UST program is set forth in Sections 9002 through 9004 of Subtitle I.

Under Section 9006 of Subtitle 1, EPA is authorized to take enforcement actions and assess
penalties against violators of requirements promulgated under Subtitle |, including technical standards
and financial responsibility requirements.' In particular, Section 9006(a) provides the authority to issue
administrative orders requiring compliance within a reasonable specified time period. All such orders
will be processed within the Agency according to the Consolidated Rules of Practice (CROP).?
Pursuant to Section 9006(d), a Section 9006 compliance order may assess a civil penalty, provided that
the penaity does not exceed $10,000 for each tank for each day of violation of the technical standards

' These are contained in two separate rules: the UST Technical Standards Rule, 40 CFR Part 280,
Subparts A through G (promulgated September 23, 1988) and the UST Financial Responsibility Rule;
40 CFR Part 280, Subpart H (promuigated October 26, 1988).

2 40 CFR Part 22, “The Consolidated Rules of Practice Governing the Administrative Assessment of
Civil Penalties and the Revocation or Suspension of Permits.® The CROP was extended to cover
administrative enforcement actions under Section 9006 (see 53 FR 5373, February 24, 1988).

-
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and financial responsibility rules.® This document presents guidance for determining the appropriate
civil penaity @mount for an administrative complaint and order, and discusses use of penalties in field
citations.

In addition @ administrative enforcement actions, EPA may initiate judicial enforcement actions
under Section 9006 to compel compliance with Subtitle I's statutory and regulatory requirements. EPA's
judicial enforcement actions are processed through Federal courts and are reserved for violations of
administrative orders. Under such actions, EPA is authorized to seek judicial penalties of up to $25,000
for each day of continued noncompliance with an administrative order issued under Section 9006 or a
corrective action order issued under Section S003. In these cases, Agency personnel should seek the

maximum penalty.!
OVERVIEW OF THE UST ENFORCEMENT PROCESS

The UST/LUST Enforcement Procedures Guidance Manual (OSWER Directive 9610.11, July 1990)
describes the range of enforcement actions that may be taken in response to an UST violation. These
enforcement options vary from initial responses, such as warning letters or notices &t violation (NOVs),
which encourage-eeppliance, to more stringent actions, such as administrative orders and judicial
injunctions, whu;rL(:QmpeLr;_nmphance and, if appropriate, penalize violators. Exhibit.1 presents the
various enforcement actions that may be taken once a violation of an UST requirement is identified. In
general, enfércéfient personnel will take the least costly enforcement action that appears necessary to
achieve comipliante and create & strong deterrent, and will escalate the severity of the enforcement
response. if the initial action fails.

As shown in Exhibit 1,’there are two approaches to taking enforcement actions. Under the
~ :ditional” approach, enforcement personnel may initially respond to a discovered violation by issuing
a warning letter or NOV to inform the owner/operator of the violation, explain what actions need to be
taken, and indicate possible consequenc:s if the owner/operator fails to achieve compliance. If
ne-2ssary, enforcement personnel mav -~2n meet with the owner/operator to riegotiate an agreed-upon
course of action for the owner/operaiz: : follow to achieve compliance. However, for recalcitrant
violators, or where violations pose a triceat to human health and the environment, enforcement
personnel wilt typically issue administrative complaints or take judicial action. To provide a deterrent
effect, an administrative complaint may include an initial penalty target figure. Upon receipt of the
complaint, a violator may pay the penalty specified, request an informal settlement conference, and/or
request an administrative hearing. Regardless of the violator's response, the outcome generally will be
a final penatty that the violator must pay or else face judicial prosecution. Exhibit 1 shows where the
target and final penalties appear in the enforcement process.

As an alternative to the traditional approach, enforcement personnel may initiate an enforcement
response using field citations (see Chapter 5). Field citations, similar to traffic tickets, are modified
compliance orders issued by inspectors on-site at a facility when violations are discovered. However,
the use of field citations is generally limited to first-time violators when compliance is expected and
when the violation does not pose an immediate threat to human health and the environment. A typical

3 This $10,0¢ -t aiso applies to violations of the Interim Prohibition provisions and any
requirement of . _oroved State program. For violations of the May 1985 (statutory) notification
requirements, {©  znaity may not exceed $10,000 for each tank.

% This guida. <2 is in no way intended to limit the penalty amounts sought in civil judicial actions.
in settling judicial cases, however, the Agency may use the narrative penalty assessment criteria set
forth in this guidance to'determine or justify the penalty amount that the Agency agrees to accept in
settlement.

2.
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Exhibit 1
Overview of Enforcement Response Options
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NOTE: This exhibit presents an overview of enforcement options only, and does not mandate a certain order
of action. Actual enforcement actions may begin at any point in the process.
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field citation will nat only require that the violator take actions to achieve compliance, but will also
assess a pre-established, non-negotiable penalty. This penalty is usually fairly low (e.g., $100) to
encourage prompt payment and response. In paying the citation penatty, the violator gives up the right
to appeal and consents to the requirements specified; thus, the citation is analogous to the final penalty
that results from settlement negotiations. This altemative path to arriving at a penalty is also shown in
Exhibit 1. !f the owner/operator fails to respond to the field citation, enforcement personnel may resort
to enforcement actions under the traditional approach or may initiate judicial actions.

Under the UST program's franchise approach, States will undertake most of the enforcement
actions. However, in certain cases (e.g., where an owner/operator is particularly recalcitrant or the State
lacks sufficient enforcement authority), Federal assistance may be needed. [n such cases, the Regional
office may omit initial, informal responses and proceed directly with administrative or judicial actions.
However, U.S. EPA enforcement also may be needed at the beginning of an enforcement case in
certain circumstances (e.g., in States without active enforcement programs or on Indian Lands). In
such cases, Regional enforcement personnel may begin with either the traditional responses or may
determine that it is appropriate to use field citations.

1.3 UST PENALTY ASSESSMENT FRAMEWORK
This document provides guidance on calculating penalties to be used in the administrative

enforcement actions described above. Consistent with the U.S. EPA's Policy on Civil Penalties,
penalties assessed under this methodology are intended to achieve the following goals:5

. Encourage timely resolution of environmental problems;
. Support fair and equitable treatment of the regulated community; and
o Deter potential violators from future violations.

Exhibit 2 provides an overview of the major components used to set penalties at levels that will achieve
these goals. Specifically, to deter the violator from repeating the violation and to deter other potential
violators from failing to comply, the penalty must place the violator in a worse position economically
than if he or she had complied on time. Such deterrence is achieved by: '

(1)  Removing any significant economic benefit that the violator may have gained from
noncompliance (the *economic benefit component*); and

(2)  Charging an additional amount, based on the specific violation and circumstances of the
case, to penalize the violator for not obeying the law (the *gravity-based component®).

The procedures for determining the economic benefit component and gravity-based component are
discussed in Chapters 2 and 3, respectively. Furthermore, to support fair and equitable treatment of the
regulated community, the penaity must allow for adjustments to take into account legitimate differences
between similar cases. Thus, under this methodology, the gravity-based component incorporates
adjustments that reflect the specific circumstances of the violation, the violator's background and
actions, and the environmental threat posed by the situation.

S The *EPA Policy on Civil Penatties* (EPA General Enforcement Policy #GM-21, February 1984)
and the *Framework for Statute-Specific Approaches to Penafty Assessment® (EPA General
Enforcement Policy #GM-22, February 1984) establish a consistent Agency-wide approach to the
assessment of civil penatties.



OSWER Directive 8610.12

Exhibit 2
‘Process for Assessing UST Civil Penalties
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The sum of the economic benefit component and the gravity-based component yields the initial
penalty target figure that is assessed in the administrative complaint.® For each case that involves
more than one violation, the Regiona! case team will need to decide on the number of counts
addressed in the complaint. Each count should be accompanied by an appropriate penaity calculation,
and the sum of these penatties will be the initial penalty target figure assessed in the compfaint. Once
a complaint is issued, the Agency may enter into settiement negotiations with the owner/operator to
encourage timely resolution of the violation. Such negotiations provide the owner/operator with the
opportunity to present evidence to support downward adjustments in the penalty. The process of
adjusting the penalty during settiement negotiations is addressed in Chapter 4. The outcome of such
negotiations will be the final penalty.

For specific types of cases, enforcement personnel may issue field citations, which assess
penalties while encouraging a swift retum to compliance without a drawn-out appeals process. The use
of field citations to assess penalties is addressed in Chapter 5.

8 However, it should be remembered that the sum of the gravity-based component plus the
economic benefit component cannot be greater than the statutory maximum of $10,000 for each tank
for each day of violation of the technicai standards and financial responsibility regulations.

26-
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CHAPTER 2. DETERMINING THE ECONOMIC BENEFIT COMPONENT

As explained in the preceding chapter, to ensure that the penalty deters potential violators, the
initial penalty target figure assessed in the complaint must include two fundamental components:

. Economic Benefit Component, which removes anty significart profit from
noncompliance; and

. Gravity-Based Component, which imposes an assessment to penalize current
and/or past noncompliance.

This chapter discusses the process for determining the economic benefit component. The gravity-
based component is discussed in Chapter 3. - &

2.1 DEFINITION OF ECONOMIC BENEFIT COMPONENT "';_' ;

The economic benefit component represents the economic advantage that a violator has gained
by delaying capital and/or non depreciable costs and by avoiding operational and maintenance costs
associated with compl:ance The total economic benefit component is based on the benefit from two
sources: (1) avoided costs; and (2) delayed costs. All penalties assessed must include the full
economic benefit unless the benefit is determined to be *incidental,’ i.e., less than $100.

: Economic Benefit Component = Avolided Costs + Delayed Costs

Avoided costs are the periodic, operation and maintenance expenditures that should have been
incurred, but were not.

Delayed costs are the expenditures that have been deferred by the violation, but will be incurred
to achieve compliance.

The Agency-wide penalty policy grescribes the use of two methods for caiculating a vioiator's
economic benefit from noncompliance:” (1) the rule-of-thumb approach; and (2) the software program

7 This policy does not outline a methodology for the recovery, as a measure of economic benefit,
“of profits proximately attributable to illegal or non-compliant activities. Because the Federal UST
reqgulations do not include a permitting process, the Agency is not presently aware of situations where
such profits would be realized, or where we would expect to seek recovery of such profits as a
measure of economic benefit in the Federal UST program. Should EPA determine that the recovery-of
such profits is appropriate in a particular case, the Agency will calculate such profits in a manner
consistent with the RCRA Civil Penatty Policy (October 1990).

8 Revised guidelines for calculating the economic benefit from noncompliance are incorporated
into @ memorandum from Courtney Price (Assistant Administrator for Enforcement and Compliance
Monitoring) entitled, *Guidance for Calcutating the Economic Benefit of Noncompliance for a Civil
Penatty Assessment* (November 5, 1984).

<85
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MEMORANDUM
SUBJECT: Calculating Avoided Costs Penalty Guidance
FROM: David W. Ziegele, Director|

Office of Underground Storage Tanks
VTO: UST/LUST Regional Program Managers

This memorandum is in response to a question raised hy"~
Region II concerning the formula for calculating avoided costs
for UST violations. OSWER Directive 9610.12 titled, "U.S. EPA
Penalty Guidance for Violations of UST Regulations," shows the
formula for calculating avoided costs two different ways in the
document. Written below is the correct formula to use. This is
the version that appears in the examples at the end of the
Penalty Guidance; the formula on page 9 of the text is incomplete
as it omits a set of brackets and should not be used.

Avoided_ Number
Avoided . [ Avoided . Expenditures x Interest x of Days

Costs Expenditures X (1-Marginal Tax Rate)

365 Days

In using this formula, you will consistently arrive at
values less than the originally avoided expenditures. This
‘calculation accounts for the real value of the money not expended
on compliance. Because this avoided expenditure is subject to
taxes, the expenditures plus any interest it has accrued must be
reduced by the amount of taxes theoretically due against this
value. For example: $100 of avoided expenditures for one year
(at 10% interest) has a value of $110. But this value must be
reduced by the marginal tax rate. For this example, 20%. The
final amount of avoided costs would be $88 ($110 - 20% = $88).

TR Brintndt an Damirlardt Baner



Thus those who fall in a higher tax bracket pay less in
avoided costs. This is because a larger company ideally will pay
nore in taxes on this asset of avoided expenditure, and therefore
its real value is less. This may appear unfair to small
companies because their ability to pay may be less, but this
approach is consistent with the Agency’s Policy on Civil

Penalties and the RCRA Civil Penalty Policy for calculating
avoided costs.

If you have any additional guestions, please call Greg
Waldrip at (703) 308-8892.

cc: UST/LUST Regional Branch Chiefs
OUST Management Team
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called BEN.® The rule-of-thumb approach (described in the sections that follow) should be used for
making an initial estimate of the economic benefit of noncompliance. if the initial estimate is less than
$10,000, the rule-of-thumb calculation may be used as a basis for the economic benefit assessed in the
penalty. If, however, the estimate indicates that the economic benefit is greater than $10,000, the BEN
model should be used. The BEN model should also be used if the violator rejects the rule-of-thumb
calculation. )

The BEN model, which is accessible by computer from anywhere in the-country, uses a financial
analysis technique known as ‘discounting® to determine the net present value of economic gains from
noncompliance. BEN determnines the economic benefit for an .individual violator based on 12 specific
factors, or inputs, including the violator’s initial capital investment, nondepreciable expenditures, and
operation and maintenance costs. For some inputs, such as income tax rate, annual inflation rate, and
discount rate, BEN will provide standard values if the user does not have actual figures. This use of
standard values allows for national consistency in determining economic benefit. Because the majority .
of UST violations will be associated with an economic benefit of less than $10,000, the rule-of-thumb _. -
approach will be used in most cases.

The procedures for calculating the economic benefit of noncompliance using the fule-of-thumb
approach are described below. Because of the fundamental differences between avoided and delayed
costs, the process for determining the economic benefit component will depend on ffig type of cost
involved. The sections that follow describe methods for calculating each type of cost.

2.2 AVOIDED COSTS

Avoided costs are the operation and maintenance expenditures that are averted by the violator's
‘ failure to comply. These are considered to be avoided because they will never be incurred even if the
) violator comes into compliance. For example, a violator who has failed to maintain product inventory
records in the past never will have to make up for the costs saved, even if he is directed to start
maintaining inventory records now. Other examples of avoided costs include: (1) failure to conduct a
required periodic test; (2) failure to obtain financial assurance by the phase-in date; and (3) failure to
conduct periodic- maintenance of equipment. The violator's benefit from avoided costs is generally
expressed as the avoided expenditures plus the interest potentially earned on the money not spent.

DETERMINING AVOIDED COSTS - .

Avoided = Avoided +  Avoided x Interest x Number x = (1 - Marginai)
- Costs Expenditures  Expenditures --_of Days Tax Rate
365 Days

Avoided Expenditures are estimated using local, comparable costs.

Interest is the equity discount rate provided in the BEN model (currently 18.1 percent).
Number of Days is from the date of noncompliance to the date of compliance.

365 Days is the number of days in a year.

Marginal Tax Rate is based on corporate tax rates or financial responsibility compliance class.

\

Ry 9 For information, contact the BEN/ABEL Coordinator in the Office of Enforcement at the U.S. EPA
- Headquarters by phoning (202) 475-6777 or FTS 475-6777.

-9-
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To determine the value of the interest, compounded annually, the equity discount rate should be
used. This represents the risk-fre&rate (T-bill) plus the cost of financing for pollution control equipment.
This rate can be obtained by callingthe EPA Office of Enforcement or by accessing the BEN computer
model.'® As of the beginning of FY91, the equity discount rate was 18.1 percent. When used in the
formula, this number should be expressed as a decimal and not a percentage (e.g., 0.181, instead of
18.1%).

The marginal tax rate (MTR) used in calculating the avoided costs will vary depending on the size
of the business. Exhibit 3 provides a list of appropriate tax rates based on the facility or company's
taxable income. As with the interest rate, this number should be expressed as a decimal, not a
percentage (e.g., 0.15 instead of 15%). To determine the taxable income, enforcement staff should
contact EPA's National Enforcement Investigations Center (NEIC) to determine whether the business in
violation is listed in the Dun and Bradstreet Business Information Report data base.!! The data base .
provides infoffation on the annual incomes of a large number of companies across the country, i
including the smailer, *"Mom and Pop* tusinesses. Although most of the incomes listed in the data base
are those reported to Dun and Bradstree!, the data base also includes some estimated incomes for
companies that have not reported.

If information on annual income cannot be obtained from NEIC, enforcement staff may use the
company's financial responsibility compliance class as a basis for determining the appropriate marginal
tax rate, as follows:

MARGINAL TAX RATES BASED ON FINANCIAL RESPONSIBILITY COMPLIANCE CLASS { \\
Compliance Class * Tax Rate_
FR Classes 1 & 2 0.34 (34%)
FR Class 3 0.25 (25%)
FR Class 4 0.15 (15%)

* Compliance class is determined as follows: Class 1 - large petroleum marketing firms with
1,000 or mcr= . 3Ts or any firm with net worth over $20 million; Class 2 - large and medium-sized
petroleurn - - -¢ung firms with 100 to 999 USTs; Class 3 - smaller petroleum marketing firms with
13to 99 “s; and Class 4 - very small marketing firms with 1 to 12 USTs or less than 100 USTs
atone = all other firms with net worth of less than $20 million, and municipalities.

In the absence of specific information on the violator's FR compliance class, enforcement staff should
assume that the violator is in FR Class 4 (which will result in the highest penalty).

% 70 obtain the equity discount rate from the Office of Enforcement, or to access BEN, call the
BEN/ABEL coordinator at (202) 475-6777 or FTS 475-6777. ‘

' For information from the Dun and Bradstreet data base call NEIC at (303) 236-3219 or FTS fj}
8-776-3219. Using information on the violator's name and location (city and State), NEIC staff can
search the data case for information on the company's annual income. |

-10-
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Exhibit 3
Applicable Tax Rates for Determining Avoided Costs

MARGINAL TAX RATE BASED ON FEDERAL CORPORATE TAX RATES
(from 1989 U.S. Master Tax Guide):

Taxable income over

Not over Tax rate

S0 $50,000 15%
$50,000 $75,000 25%
$75,000 $100,000 34%
$100,000 $335,000 39%"
$335000 e 34%

*An additional 5% tax is applied to income between $100,000 and $335,000

to phase out the benefits of the graduated rates in that income range.

The marginal tax rate is applied to each jncrement of income specified above (e.g., for an income of
$75,000, 15% is applied to the first $50,000 and 25% to the next §25,000). The weighted average
tax rates below have been calculated for each $10,000 increment in income to reflect the actual tax
burden at each income level. These values will facilitate the determination of penalty amounts by
eliminating the need to calculate the tax burden on each increment of marginal taxable income. To
find the weighted tax rate, round the estimated taxable lncome to the nearest $10,000 and use the

tax rate indicated in the table

WEIGHTED AVERAGE TAX RATES BY INCOME LEVEL"®

Taxable Income Tax Taxable Income Tax

not greater than Rate ‘not greater than Rate
$50,000 0.15 $200,000 0.31
$60,000 0.17 $210,000 0.31
$70,000 0.18 $220,000 0.31
$80,000 0.19. $230,000 0.32
$90,000 0.21 $240,000 0.32
$100,000 0.22 $250,000 0.32
$110,000 0.24 $260,000 0.33
$120,000 0.25 $270,000 0.33
$130,000 0.26 $280,000 0.33
$140,000 0.27 $290,000 0.33
$150,000 0.28 $300,000 0.33
$160,000 0.29 $310,000 0.34.
$170,000 0.29 $320,000 0.34
$180,000 0.30 $330,000 0.34
$190,000 0.30 2 $340,000 0.34

“*This table includes the additional 5% tax applied to incomes between

$100,000 and $335,000.

-11-
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2.3 DELAYED COSTS

Delayed costs are the capital expenditures and one-time non-depreciable costs that have been
deferred becalze .. 3 violator failed to comply with the requirements. Examples of delayed costs
include: (1) failure to install required equipment, such as cathodic protection; and (2) failure to clean up
a spill. These expenditures are considered only to be delayed, and not avoided altogether, because
the violator will eventualty have to incur these costs to come into compliance. ‘The benefit from delayed
costs is generally expressed as only the retumn on investment that could have been eamed on the
money not spent.

DETERMINING DELAYED COSTS

Delayed Costs = Delayed Expenditures x Interest x Number of Days
365 Days

<

Delayed Expenditures are estimated using local, comparable costs
Interest is the equity discount rate provided in the BEN model (currently 18.1 percent).
Number of Days is from the date of honcompliance to the date of compliance.

365 Days is the number of days in a year.

For delayed costs there is no computation of the tax rate. Although there may be a modest tax
consequence for the violator because of delayed costs, this effect was deemed to be insignificant.
Furthermore, such a tax consequence only would be incurred if the violation were to span more than
one of the violator's tax years.

-12-
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CHAPTER 3. DETERMINING THE GRAVITY-BASED COMPONENT

The second component of a penalty, and the one that serves to deter potential violators, is the
gravity-based component. The purpose of the gravity-based component is to ensure that violators are
economically disadvantaged relative to owner/operators of those facilities in compliance, and to penalize
current and/or past noncompliance. The gravity-based component consists of four elements:

. Matrix Value (Section 3.1);

. Violator-Specific Adjustments to the Matrix Value (Section 3.2);

. Environmental Sensitivity Muitiplier (Section 3.3); and

. Days of Noncompliance Muttiplier (Section 3.4).

The gravity-based component is then added to the economic beneft component to-arrive at the initial
penalty target figure assessed in the compiaint.

DETERMINING THE GRAVITY-BASED COMPONENT

Environmental Days of
Gravity-Based = Matrix Value x Violator-Specific x  Sensitivity x Noncompliance
Component Adjustments Multtiplier Multiplier

Matrix Value is based on potential for harm and deviation from the requirement.

Violator-Specific Adjustments to the matrix value are based on violator's cooperation, willfulness,
history of noncompliance, and other factors.

Environmental Sensitivity Multiplier (ESM) is a value based on the environmental sensitivity
associated with the location of the facility.

Days of Noncompliance Multiplier (DNM) is a value based on the number of days of
noncompliance.

if the complaint results in settlement negotiations, certain factors used to adjust the matrix value may be
re-assessed during negotiations to determine whether a downward adjustment in the gravity-based
component is appropriate. In general, it is the violator's responsibility to provide evidence in support of
reducing the penalty assessment during the settiement stage (see Chapter 4).

3.1  DETERMINING THE MATRIX VALUE

The first step in determining the gravity-based component is determining the initiai matrix value.
The matrix value is based on the following two criteria:

Extent of deviation from requirement - An assessment of the extent to which
the violation deviates from the UST statutory or regulatory regquirements.

-14-
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e Actual or potential harm - An assessment of the likelihood that the violation
could (or did) result in harm to human health or the environment and/or has
(or had) an adverse effect on the regulatory program.

A matrix has been developed in which these two criteria form the axes (Exhibit 4). Three gravity
levels apply to each of these criteria — major, moderate, and minor — and form the grid of the matrix.
Thus, the matrix has nine cells, each of which contains a penalty amount. The specific cell to be used
in determining the matrix value is identified by selecting a gravity level for both factors. As a guide to
determining the appropriate gravity level, Appendix A provides a list of selected violations of the Federal
UST requirements and the associated deviation from the requirements and potential for harm.

Based on the type of violation (see Appendix A), penalties will be assessed on a per-tank basis if
the specific requirement or violation is clearly associated with one tank (e.g., tank upgrading). If the
requirement addresses the entire facility (e.g., recordkeeping practices), the penalty will be assessed on
a per-facility basis. For requirements that address piping, the unit of assessment will depend on
whether the piping is associated with one tank or with more than one tank. Appendix A indicates the
suggested unit of assessment for specific violations.

3.1.1 Extent of Deviation from Requirements

The first factor in determining the matrix value is.the extent of deviation from the requirements.
The categories for extent of deviation from the requirements are the following:

e Major - The violator deviates from the requirements of the regulation or
statute to such an extent that there is substantial noncompliance. An
example is installing a bare steel tank without cathodic protection.

e Moderate - The violator significantly deviates from the requirement of the
regulation or statute, but to some extent has implemented the requirement as
intended. An example is installing improperly constructed cathodic
protection.

e Minor - The violator deviates slightly from the regulatory or statutory
requirements, but most of the requirements are met. An example is failing to
keep every maintenance record on property constructed cathodic protection.

3.1.2 Potential for Harm

The second criterion for determining the matrix value of a violation is the extent to which the
owner/operator's actions resulted in, or were likely to result in, a situation that could cause harm to
human health or the environment. When determining this factor, it is the potential in each situation that
is important, not solely whether the harm has actually occurred. Violators should not be rewarded with
lower penalties simply because no harm has occurred. The potential extent of this harm, if it were to
occur, is addressed by the environmental sensitivity multiplier, discussed in Section 3.3 of this chapter.

The potential-for-harm factor will also be applied to violations of administrative requirements (e.g.,
recordkeeping and notification requirements) that are integral to the regulatory program. For violations
of these requirements, enforcement personnel should consider the "importancee of the requirement
violated. For example, failure to submit tank notification data may be considered to have significant
potential for harm because the Agency has few other sources of information on the location of USTs.

-15-



The Debt Collection Adjustment Act requires federal agencies to adjust statutory civil
penalty tables for inflation. Exhibits 4.A and 4.B. have been inserted after this page.

OSWER Directive 9610.12

Exhibit 4 /

4 y,
Matrix Values for Determining /thg/
Gravity-Based Component of a Penalty

\ Extent of Devlation /ﬂ'om Requirement

Major~. / Moderate ,/ Minor

150 | 4,060 500
E ‘
- = y 4 ‘\\
2 750/ ¥ 500 250
- 0 N\
= &
2 / \
o \,
a ; -
' 200 100 50

N

NOTE: These amounts constitute the matrix value only. They are not the lnhal\pénalty
target figure. The initlal penalty target figure is calculated as follows: .

|

' Economic Violator- Environmental Days of ¥
nitlal
; #argetpiggﬂg = Benefit + t,’:z? X Speclfic X Sensitivity X Noncompllance
i _ Component Adjustments Multiplier Multipllier
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Attachment C: Clarification to OSWER Directive 9610.12. Use in place of Exhibit 4.
Exhibit 4.A.

Matrix Values for Determining the
Gravity—-Based Component of A Penalty
(Use for Violations that Occurred after March 15, 2004 through January 12, 2009)

Extent of Deviation from Requirement

Moderate -
Major
g Moderate
=
s
2
] .
= Minor
2
[«]
Q.

NOTE: These amounts constitute the matrix value only. They are not the initial penalty
target figure. The initial penalty target figure is calculated as follows:

¥ Economic Violator Environmental Days of
Initial Pe_nalty = Benefit + M:JSIIEX x Specific X Sensitivity x Noncompliance
Target Figure Component Adjustments Multiplier Multiplier

Note: Original values provided in Directive 9610.12, November 14, 1990 have been adjusted for inflation by muitiptyyng
By 1.2895, reflecting the 10% increase, and the 17.23% increase [1.10 x 1.1723 = 1.2895] in accordance with December
29, 2008 Amendments to EPA's Civil Penaity Policies to Imiplement the 2008 Civil Monetary Penaity Inflation Adjustment
Rule (Effective January 12, 2009). Resulting values were rounded to the nearest whole number then rounded to the

nearest 10.

[Directive 9610.12 ]
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Attachment C: Clarification to OSWER Directive 9610.12. Use in place of Exhibit 4.

Exhibit 4.B.

Matrix Values for Determining the
Gravity—-Based Component of A Penalty

(Use for Violations that Occurred after January 12, 2009)

Extent of Deviation from Requirement

1 Moderate

Minor

Potantlal for Harm

NOTE: These amounts constitute the matrix value only. They are not the initial penalty
target figure. The initial penalty target figure is calculated as follows:

. = Benefit +
Target Figure VALUE  rdjustments Multiplier Multiplier

- Economic Violator Environmental Days of
Initial Penalty MATRIX Specific X Sensitivity x Noncompliance
Component

Note: Original values provided in Directive 9610.12, November 14, 1990 have been acjusted for infiation by muitiplying

By 1.4163, railecting the 10% increase, the 17.23% increase, and the 9.83% incraase [1.10 x 1.1723 x 1.0983 = 1.4163]
in accordance with December 29, 2008 Amendments to EPA’s Civil Penalty Policies to Implement the 2008 Civil Monetary
Penalty inflation Adjustment Rule (Effective January 12, 2009). Resulting values were rounced to the nsarest whole

number then rounded to nearast 10.

[Directive 9610.12 ]
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For purpose.of this guidance, the categories for potential for harm are the following:

. Major - The yiolation causes or may cause a situation resutting in a
substantial or continuing risk to human health and the environment and/or
may have a substantial adverse effect on the regulatory program. Examples
are: (1) improperty installing a fiberglass reinforced plastic tank (because a
catastrophic release may resutt); or (2) failing to provide adequate release
detection by the specified phase-in date (because without release detection a
release may go unnoticed for a lengthy period of time with detrimental
consequences). ’

. Moderate - The violation causes or may cause a situation resulting in a
significant risk to human health and the environment and/or may have a
significant adverse gffect on the regulatory program. An example would be
installing a tank that fails to meet tank corrosion protection standards -
(because it could result in a release, although the use of release detection is .
expected to minimize the potential for continuing harm from the release).

. Minor - The violation causes or may cause-a situation resulting in a relatively
low risk to human health and the environment and/or may have a mirier - -
adverse effect on the regulatory program. An example would be failing 1o
provide certification of UST installation (assuming that the installation was ¥
done correctly).

3.2 VlOLATOR-SPECIFIé.ADJUSTMENTS

In general, adjustments to the matrix value may be made at both the pre-negotiation and
settlement stages of penaity assessment to address the unique facts of each case and to resolve the
case quickly. Prior to settlement negotiations, enforcement personnei have the discretion to use any
relevant information to adjust the matrix value upwards or downwards. These adjustments are solely at
the discretion of EPA enforcement personnel.

Specifically, to ensure that penalties are assessed in a fair and consistent manner, and take into
account case-specific differences, enforcement personnel have the option of adjusting the matrix value
based on any information known about the violator's: (1) degree of cooperation or noncooperation; (2)
degree of willfulness or negligence; (3) history of noncompliance; and (4) other unique factors.

VIOLATOR-SPECIFIC ADJUSTMENTS TO THE MATRIX VALUE

Adjustment Factor '~ Range of Percentage Adjustment
Degree of Cooperation/Noncooperation Between 50% increase and 25% decrease
Degree of Willfuiness or Negligence Between 50% increase and 25% decrease
History of Noncompliance Up to 50% increase only
Other Unique Factors Between 50% increase and 25% decrease

The sections that follow discuss these four adjustment factors. In addition, the matrix vaiue
should be adjusted to reflect the environmental sensitivity and the days of noncompliance, which are
discussed in Sections 3.3 and 3.4, respectively. Subsequent adjustments made during the settlement
stage, including adjustments for inability to pay, are discussed in Chapter 4.
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To ensure that the penalty maintains a deterrent effect, enforcement staff should consider
adjustments toward increased penatlties in all cases (i.e., make upwards adjustments to the matrix
value). It is up to the violator to present infonnation during settlement that mitigates use of such
upward adjustments. However, to ensure that penalties are calculated fairty and consistently, any
upwards adjustment may be made only it the circumstances of the case warrant such adjustments.
Furthermore, for arny adjustments made to the matrix value, justification must be provided on the penalty
assessment worksheet (see Appendix B).

3.2.1 Degree of Cooperation/Noncooperation

The first factor that may be considered in adjusting the matrix value is the violator’s cooperation
or good faith efforts in response to enforcement actions. In adjusting for the violator's degree of
cooperation or noncooperation, enforcement staff may consider making upward adjustments by as
much as 50 percerit and downward adjustments by as much as 25 percent of the matrix value.

In order to have the matrix value reduced, the owner/operator must demonstrate cooperative
behavior by going beyond what is minimally required to compty with requirements that are closely -
related to the initial harm addressed. For example, an owner/operator may indicate a willingness to
establish an environmental auditing program to check compliance at other UST facnlunes. it appropriate,
or may demonstrate efforts to accelerate compliance with other UST regulations for which the phase-in
deadline has not yet passed Because compliance with the regulation is expected from the *
regulated community, no downward adjustment may be made if the good faith efforts to comply
primarily consist of coming into compliance. That is, there should be no ‘reward* for doing now what
should have been done in the first place. On the other hand, lack of cooperation with enforcement
officials can result in an increase of up to SO percent of the matrix value.

3.2.2 Degree of Willfulness or Negligence

The second adjustment that may be made to the matrix value is for wiltfulness or negligence,
which takes into account the owner/operator's culpability and intentions in committing the violation. In
assessing the degree of willfulness or negligence, the following factors may be considered:

o How much control the violator had over events constitming the violation (e.g.,
whether the violation could have been prevented or was beyond the
owner/operator's control, as in the case of a natural disaster);

. The foreseeability of the events constituting the violation;

o Whether the violator made any good faith efforts to comply and/or took
reasonable precautions against the events constituting the violation; and

. Whether the violator knew or should have known of the hazards associated
with the conduct; and

. Whether the violator knew of the legal requirement that was violated (resulting
in an upward adjustment only) A

12 For information on establishing environmental auditing programs, see *EPA Policy on the
Inclusion of Environmental Auditing Provisions in Enforcement Settlements,* U.S. EPA, Office of
Enforcement and Compliance Monitoring, November 1986.

'3 Lack of knowledge of the legal requirements may not be used as a basis to reduce the matrix
value. Rather, informed violation of the law should serve to increase the matrix value.

.18-



“wis’

v

OSWER Directive 9610.12

—_—

In certain circumstances, the amount of control that the violator has over how gquickly the violation
is remedied also can be relevant. Specifically, if correction of a violation is delayed by factors that the
violator clearly can show were not reasonably foreseeable and out of his or her control, the penalty
assigned for the duration of noncompliance may be reduced (see Section 3.4), although the original
penalty for noncompliance should not be. In assessing the degree of willfulness, enforcement staff may
consider making upward adjustments by as much as 50 percent and downward adjustments by as
much as 25 percent of the matrix value.

3.2.3 History of Noncompliance

The third factor to be considered in adjusting the matrix value is the violator's history of
noncompliance. Previous violaticns of any environmental regulation are usually considered clear
evidence that the violator was not deterred by previous interaction with enforcement staff and
enforcement actions. Unless the current violation was caused by factors entirely out of the control of i
the violator, prior violations should be taken as an indication that the matrix value should be adjusted = -
upwards. When assessing the history of noncompliance, some of the factors that may be considered
are:

ar, <

Number of previous violations;

o Seriouéhess of thé previous violations;

. Time period over which previous violations occurred;

.« Simi_larity of the previous violations;

K Enforcement tools utilized (e.g., whether the owner/operator’'s previous

behavior required use of more stringent enforcement actions); and

. Violator's response to the previous violation(s) with respect to correction of
the problem:

For purposes of this document, a *prior violation® includes any act or omission for which an accountable
enforcement action has occurred (e.g., an inspection that found a violation, a notice of violation, an
administrative or judicial complaint, or a consent order). A prior violation of the same or a related
requirement would constitute a similar violation.

In cases of large corporations that have many divisions and/or subsidiaries, if the same
corporation is involved in the current viotation the adjustments for histoty of noncompliance will apply.
In addition, enforcement staff should be wary of a company that changes operators or shifts
responsibility for compliance to different persons or organizational units as a way of avoiding increased
penalties. A consistent patten of noncompliance by several divisions or subsidiaries of a corporation
may be found, even though the facilities are at different locations. Again, in these situations,
enforcement staff may make only upward adjustments to the matrix value by as much as 50 percent.

. 3.2.4 Other Unique Factors

This guidance allows an adjustment for unanticipated factors that may arise on a case-by-case
basis. As with the previous factors, enforcement staff may want to make upward adjustments to the
matrix value by as much as S0 percent and downward adjustments by as much as 25 percent for such
reasons.
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3.3 ENVIRONMENTAL SENSITIVITY MULTIPLIER (ESM)

in addition to the violator-scecitic adjustments discussed above, enforcement personnel may
make a further adjustment to the matrix value based on potential site-specific impacts that could be
caused by the violation. The environmental sensitivity multiplier takes into account the adverse
environmental effects that the violation may have had, given the sensitivity of the local area to damage
posed by a potential or actual release. This factor differs from the potential-for-harm factor (discussed
in Section 3.1.2) which takes into account the probability that a release or other harmful action would
occur because of the violation. The environmental sensitivity multiplier addressed here looks at the
actual or potential impact that such a release, once it did occur, would have on the local environment
and public health.

To calculate the environmental sensitivity muttiplier, enforcement personnel must first determine
the sensttivity of the environment. For purposes of this document, the environmental sensitivity will be
either Icw “~<aerate, or high. Factors to consider in determining the appropriate sensitivity level =
incluce:

-

~ount of petroleum or hazarcous substance potentially or actually released
... size of the tanks and number of tanks at the facility that were involved .
ne violation, as they relate to the potential volume of materials released),

. “oxicity of petroleum or hazardous substance released;

. Potential hazards presented by the release or potential release, such as
explosions or other human health hazards;

st

. Geologic features of the site that may affect the extent of the release and may make
remediation difficutt;

. Actual or potential human or environmental receptors, including:

. Likelihood that release may contaminate a nearby river or stream,

- Number of drinking water wells potentially affected;

- Proximity to environmentally sensitive areas, such as wetlands; and

x Proximity to sensitive populations, such as children (e.g., in schools).
o Ecological or aesthetic value tcl> environmentally sensitive areas.

Thus, a "low* sensitivity value may be given in a case where one tank containing petroleum is located in
clay soil in a semi-residential area where alt drinking water is supplied by municipal systems, and where
little wildlife is expected to be affected. A moderate sensitivity value may be given if: several tanks
were in violation; the geology of the site would allow for some movement of a plume of released
substance; and several drinking water wells could have been affected. A high sensitivity value may be
given if. a number of tanks (or very large tanks) were involved; there were several potential receptors of
the released substance through drinking water wells or contact with contaminated surface water; and
the contamination would be difficult to remediate. Each level of sensitivity is given a corresponding
multiplier value, as provided below. )
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DETERMINING THE ENVIRONMENTAL SENSITIVITY MULTIPLIE

Environmental Sensitivity Multiplier (ESM) is based on the potential or actual environmental
impact at the site, and is given a corresponding value as follows:

Environmental

Sensltivity ESM
Low 1.0
Moderate 1.5
High 20

3.4 DAYS OF NONCOMPLIANCE MULTIPLIER

The final adjustment that may be made to the matrix value takes into account the number of days
of noncompliance. To determine the amount© f the adjustment, locate the days of noncompliance
multiplier (or DNM) in-the table below that corresponds to the duration of the violatiop:

DETERMINING THE DAYS OF NONCOMPLIANCE MULTIPLIER

Days of Noncompliance Multipiler (DNM) is based on the number of days of noncompliance:

Days of

Noncompliance DNM -
0-90 : ' 1.0

91 - 180 1.5

181 - 270 2.0

271 - 365 25

Each additional 6 months _

or fraction thereof add 0.5

The DNM is then multtiplied by the adjusted matrix value and environmental sensitivity mulitiplier to
obtain the gravity-based component of the penalty, as follows:

A

DETERMINING THE GRAVITY-BASED COMPONENT

Environmental Days of
Gravity-Based = Matrix Value x Violator-Specific x Sensitivity x  Noncompliance
Component Adjustments Muttiplier Multiplier

The economic benefit component is added to the gravity-based component to form the initial penaity
target figure to be assessed in the complaint. As discussed previousty, this figure cannot exceed
$10,000 for each tank for each day of violation.
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Chapter 4

Settlement Adjustments
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CHAPTER 4. SETTLEMENT ADJUSTMENTS

After the initial penalty target figure has been presented to the potential violator in a complaint,
additional adjustments may be made as part of a settlement compromise. All such adjustments are
entirely within the discretion of Agency personnel. The burden is always on the owner/operator to
provide evidence supporting any reduction of the penalty.

In response to a complaint, the owner/operator may request an informal conference and/or a
hearing to settle the penalty and violation. The Federal Consolidated Rules of Practice (CROP)
procedures for administrative actions at 40 CFR Part 22 provide for a settlement conference and a right
to a public hearing, giving the owner/operator the opportunity to present data to support a penalty
adjustment. At a minimum, enforcement personnel may consider adjustments based on the four
violator-specific adjustment factors discussed in Chapter 3, including:

e Degree of cooperation/noncooperation;
» Degree of' willfulness or negligence;

e History of noncompliance; and

e Other unique factors.

The settlement adjustment is usually not made to the economic benefit component unless new and
better information about the economic benefits is made available. The Agency should maintain a
record that includes a statement of the reasons for adjusting the penalty.

In addition to the adjustment factors listed above, and because of the nature of the UST
regulated community, one factor that commonly will be discussed during negotiations is the
owner/operator's inability to pay. An adjustment may need to be made for inability to pay to ensure fair
and equitable treatment of the regulated community. It is important, however, that this reduction not
allow the regulated community to regard violations of environmental requirements as a way to save
money. Furthermore, a penalty should not be reduced when a violator refuses to correct a violation,
has a history of noncompliance, or in cases with egregious violations, e.g., failure to abate a release that
is contaminating drinking--water supplies.

The Agency should assume that the owner/operator is able to pay unless the owner/operator
demonstrates otherwise. The inability to pay adjustment should be based on the amount of the initial
penalty target figure and the financial condition of the business, but it is the owner/operator's
responsibility to provide evidence of inability to pay. The owner/operator may provide evidence, such
as tax returns, to document his or her claims. In cases when the owner/operator fails to demonstrate
inability to pay, the Agency should determine whether the owner/operator is unwilling to pay, in which
case no adjustments to the initial penalty target figure should be made. In cases where the
owner/operator can successfully demonstrate: (1) that the company is unable to pay; or (2) that
payment of all or a portion of the penalty will preclude the violator from achieving compliance, the
following options may be considered:

e Aninstallment payment plan with interest;

e A delayed payment schedule with interest;

e Anin-kind mitigation activity performed by the owner/operator;

e An environmental auditing program implemented by the owner/operator; or

» Reduction of up to 80 percent of the gravity-based component.
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A reduction of the gravity-based component should be considered only after determining that the other
four options are not feasible.'*

In order to evaluate a violator's claim regarding inability to pay, two sources of information are
available to determine the likelihood that a company can afford to pay a certain civil penalty:

National Enforcement Investigation Center (NEIC). The NEIC of EPA's Office of Enforcement
has developed the Superfund Financial Assessment System that can determine a company's ability to
pay. For publicly owned companies, specific financial data is available from NEIC. If investigating a
private company, enforcement staff can report financial data to NEIC and it will be keyed into NEIC's
computerized economic computer model for analysis.*®

ABEL. EPA's Office of Enforcement developed the “ABEL” model as part of an ongoing effort to
evaluate the financial health of firms involved in enforcement proceedings. The ABEL model has been
used by EPA, Regions, and States to evaluate a firm's claim regarding inability to pay based on 21
inputs gathered from the company's Federal income tax returns from the previous 3 years.

Enforcement staff may access ABEL by computer dial-up on a personal computer with a modem and an
ABEL user ID number.'® In addition, OUST has developed a PC-based model called ABELPRO which
is a simplified version of ABEL that is run on a PC using a LOTUS spreadsheet or Macintosh Excel.’

14 The Agency is currently developing cross-media guidance on environmental mitigation projects
which, when final, will supersede the “Alternative Payments” section of the Agency's February 16, 1984
penalty policy (#GM-22). Until the revised Agency guidance is finalized, the Agency's 1984 penalty policy
should be consulted for additional guidance.

15 For further information, contact the NEIC at (303) 236-5100 or FTS 8-776-5100.

16 To obtain the ABEL User's Manual and user 10 numbers for computer hookup, contact the
BEN/ABEL Coordinator at the U.S. EPA Headquarters, by phoning (202) 475-6777 or FTS 475-6777.

17 For information, contact the appropriate Regional Desk Officer at U.S. EPA Headquarters' Office
of Underground Storage Tanks.
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Chapter 5
Use of Field Citations
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CHAPTER 5. USE OF FIELD CITATIONS

<Reserved>

The Office of Underground Storage Tanks (OUS1j has been exploring the use of field citations as
an alternative means of assessing civil penalties and obtaining compliance with UST requirements.
Once the manner in which field citations will be used in the Federal UST program has been determined,
this policy will be revised to reflect how field citations fit into the UST penalty policy.
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APPENDIX A:

MATRIX VALUES FOR SELECTED VIOLATIONS OF
FEDERAL UNDERGROUND STORAGE TANK REGULATIONS



"'SNOILVIOIA 319ISSOd IV IANTONI LON AVIA ‘FHO43HIHL ‘ANV JAILSNVYHXT 39 OL GIANILNI LON SI SNOILVTIOIA d31LD3T3S 40 LSITSIHL :FLON « _,

e

\
]

* ‘§UB} GUO UBY| 6JOW JO YUEB| BUO Yj|M pajeldosse s| Buidid ey
Joyjeym uo puedep j)m juswssesse oY) ‘(4) Buidid oy sejdde uojiejola ey eseym (4) Aoe) sed so (1) yuey sed pejjdde eq pjnoys Ajjeued ay) j8Y1aym o) SJ2}es JUeWSSesSE LN 5

Buidid
0si$ ojwI0pop jofepy (d) |91ow Jo} welshs uopo3joid dpoyied Jo aduBUIjUjEBW pue uolesado »oao_.%h: (AN (2)(q)oz 0828
00S$ ejuJopop ejusepoyy ()] Bu|d\d i0) weisAs uojioejoid o)poyied jo uoyie|jeisuy sedosdw) (u)(2)(q)oz 0828
005$ ejsIepopy e|vIepopy d) Bujdid |ejew Jo} uojoejoid ajpoyies paubisep Apedosdw) jo uoype|jeisu| (zia)ozogzs
058 e1vepopy solepy w Buneod opoeelp ojgelinsun yym Buidid jo uoneyjeisu| ()(2)(q)oz 0825
0s.4$ ojviepopy j0jepy ()] wc_a_n |e1ew Jo; uopoajoid ojpoyies Aue epiaoid o} einje4 (2)(q)oz 0828
00S1$ jolepy 10[epy o) Buydid ojse|d pedlojujes-sse|Bieq) pejonsisuod Apedosdwi jo uopeljeisul (1)(q)oz 0825
, yuey
[0,9% o|vIepoyy 1ofepy w a|ise|d- pealojujes-sse|Biaqjj-|eels pajonsisuod Apedosdw ue jo uojjejjelsu) {c)(v)oz 0828
058 ejviepopy jofepy w weysAs uoyoej0id d|poyled yue| jo eduBUBIUBW pue uoferado sedoiduy (M)(2)(9)02 0828
00S$ ejesopopy ojwiopopy (0)) yuey} _S.oE © Jo} weysAs uojoejoid jpoyled jo uoypejjeisu| sedoidw) m)(z)(e)oz 0828
juey
00S$ ojviepopy ojesepopy w j@iow v Joj wesAs uoyoejoid dlpoyieo peublsep Apedosdw| ue jo uopejieisy) ((2)(v)oz 0825
0548 ejeiopopy sofepy w Buneod o11306(6|p 8|GEIINSUN YI|M YUeE| [V|OW © jO UojjE|jelsu) ()(2)(s)oz 082§
spiepuels uojoejosd Uo0I0d |eBW
0S8 ojeiopopy Joley w o} 8|18} |8Y} YUB| [BlOW pejanJsuod pue peubisep Apsedosdw) ue jo uoysjieisuy) (2)(v)oz 0825
00518 10[epy 10[opy w yue; opise|d pessojujel-sse|Breqy pelonuisuod Apedosdwy ue jo uogie|jeisu) (s)(v)oz 0828
SWo|sAS | S MOU 1O} BpJEpUS|S 00UBWI0}I0d 0Z'08Z§
NOILVQIJILON ANV ‘NOILVTIVLSNI ‘NOILONYLSNOD ‘N9IS3A :SWILSAS 1SN - 4 1LHVdans
spuew
wusH 10} juewesinbey -ssossy uojield
onjeA X|Nepy |sjluejod wol} uopsjAeQ Hun uo|iB|0|A AsojeinBay

.wzo_Hjbumm ANVL 3OVHOLS ANNOHOYIANN 1vd3A34 40 SNOILVTIOIA @3103713S HO4 S3ANTVA XiHivid

'V XION3ddV

21'0196 eAaldeIg YIMSO



"'SNOILVTOIA FT9ISSOd IV IANTONI LON AVIN ‘FHO43HIHL ‘ANV IAILSNVYHXT 39 OL AIANILNI LON SI SNOILVYIOIA A3LD3T3S 40 LSIT SIHL :3LON «

'Pe}E|OjA piepUE}S JO @pOd djjveds uodn Bujpuedep Liea s wiey Joj _a.__co_oa pue juewaenbes woiy uopejAeQ i

jueweJnbes epeiBdn Hue}

00l$ Jouln ojwsepopy (E72)) Joj uopvejoid ajpoyjes jo Bupojuow Ayjuow snonupuod epjaoid o} einjey ) Q1z0928

juewenbes epwiBdn
0051$ Jojeyy Jofepy E\&. 3ue) Joj uojioejoid sjpoyies jo Bupojjuow Ajyjuow Aue epjaoid o} eunje4 m(2)a)1z0g2s :

uojpoejoid

0S.$ ojeiepopy 1o[epy w o|poyies Bujjjeisu| 810}0q punosg A||BIN}oNls S| YUB) jBY} @INSUe O} BJnjje 4 0 (@) (q) 120828

(0574 4 ojelepoy lo[epy w " epwiBdn yuey Jo} mE....Eo::US uojoedsu| Buju)) sopieju| jeew o} eunje 4 (1) (q)12'0028

00S1$ Jlofepy lofepy w sjueweynbe) epe:Bdn yue) s0f Buju)} Jopeju| jo uoyejjeisuy Jedosdw) A._X—xn- 120928

00518 Jolepy 1o[epy w h spiepues o_uu._uﬂ._,: jue} @ 190w O} 2:_._-"_ (q)12'0025§
swo)sAs 1 sn Bupsixe jo BujpwiBdn 12°082

0s$ JouN jouy Q@ uoyie|jeisul 1SN JO UOLIEY11182 Bje|dwod o“.._z:n_ oj einjjey (9)-(1){3)oz 0828

00ls Jouln ejviepopy (4) uojie||eisu) | SN Jo uopedjjed Aue epjaoid o} eunjje 4 (9)o2'082§

Xiew 008 /Z9918A jZS91eA d) $plepues pue sepod pejdesds yym esueploaode u| Buidid jjeisuf o} esnje4 (P)oZ 0828

X)JjeWw 008 \mmo_.u> Z591HEA w $PJepUE|S PULB SePOI Pa}dedde Yim 9oUBPIODIE U} HUE) ||8}SU| O} 8injie4 (P)oZ 0828

0S.$ ojviopop 10[epy w juej meu e u| Juewdinbe uojueaeid [jj1eno ejenbepeu| jo uojie|BISU| (1 (1) ()02 0928

05.$ vjvIOpOW Jofepy w ’ waesAs uojjueaeid (jjj10A0 Aue jeisu) o} 8in)je 4 (1)(2)02 0828

00G1$ J0[epy Jo[epy w . jue} meu ® Uy Juewdjnbe uopueaeid liids ejenbepeul jo uopejjesu| 0){1) (2)oZz 0028

00518 10fepy o[ w woshs :o::.e>2n_ jiide Aue fje}su| o} esnje 4 (1}(2) 02’0828

(panupuog) NOILYDI4ILON ONV ‘NOILYTTIVLISNI ‘NOILONHLSNOD ‘NDIS3A :SWILSAS 1SN -~ 8 1HYdans

juew .

wiey 10} juewenbey -ssossy uopeid

enjeA xpep Jsjiuejod Woi} uopviAe( nun i Uo}B|OIA AoenBoy

21°0196 eAndeg BIMSO



"'SNOILVTOIA FT9ISSOd IV IANTONI LON AVIA ‘FHO43HIHL ‘ANV IAILSNVYHXT 39 OL AIANTLNI LON SI SNOILVIOIA A3LOFT3S 40 LSIT SIHL :3LON «

00S1¢ Jo{ep J0epy p w sjuowonbey uopeoynou jo Jeseyoind yuel wioju) o} eInje (B}z2 0825
: ) wJoj

00L$ Jouly ejwiepopy @ uojje3jjIou ey} uo sjuewesinbel (je jo uopedyiHed ejejdwod epiaoid o} einjey 0)-(e)2z 0828

0 ) Q H

, . uopesado jo eou)d ejusedes v j@ pejedo|

002$ oun Jofepy ()] 9Ju Juy) S}UL} POJJJIOU ||@ SO WIO} UOHEI|jIoU ejwiedes v jjuqns o} einje 4 (0)zz 0828
o8

0S8 ejuiepopy Jofepy (&) 194} 1@ S4UR] UMOUY ||@ tUJO} UOIIBIIIOU PeRjWqNs oy} uo Ajjuepj 0} einjie 4 (d)zz 0828

0054$ Jofepy Jojey w yue} Bupsixe jo AouebBe |uoo| Jo ejuis pejeubisep Ajjjou o) eunjey (v)2z 0825
98N 0Oju| WesAs

0054$ 1ofepy Jofepy w 1sn ue BujBupq jo shep pg ulyim AoueBe [820) 10 ejuys Ajjlou O} esnjey (v)22 0828
sjuowesnbel uopudION ZZ'08Z

05/$ ejwiepopy Jofepy w yuey Bupisixe ue Joj weyshs uopuene:d [jj1eno epjaoid o) ein|e4 (P) 120828

00SL S Jofep Jo[epy w yue} Bujis)xe ue Joj wesAs uojuensud |)jds epjaoid o} einje 4 (P)12'0826
. Buydid

0s/$ ejuiepopy Jolepy ) |e1ow pejoejoid Ajjeaipoyied Joj sjuewesinbes 1se} sseujyBj Jeew o} einjey ()1z'gazs
sjuoweonbes

v o8 3 Jofepy Jojapy W) epwiBdn Budid jejew Jo uopaejoid ajpoyied Aue |jeisuy 0} @In|e4 {2) 12°082§
Y- uyoj1oejoid opoyied yym pepwiBdn

0s.$ ojuiepopy sofepy (&74)) %Ue} © JOj 89j0Y UOJ801102 Joj Buyise} 10) sjuewesnbes jeew o} eIn|ey (A(2)(Q) 1270828
uopoejod

054$ ojuIepopyy 1o[epy (E12)) ajpoyea yym pepuiBdn yue) v Jo} sjuewesnbe 189} sseulyBi jeow o) einyey (m)(e)a) 12 082§

(penuiUOD) NOILVIISILON ANV ‘NOILVIIVLSNI ‘NOILONHLSNOD ‘N9OIS3A :SWILSAS 1SN -~ € 1HVdans

on|wA X|Nep

Juow
uuely 40} 1ueweynbey -$3988Y
|8{luelod WoJ} UojIvIALQ nn UOJ1B}OIA

uopwld
AioienBoy

21'0196 @AldeJI(J HIMSO £V



'SNOILVTOIA 319ISSOd IIV IANTONI LON AVIA ‘FHO43HIHL ‘ANV IJAILSNVHX3 39 OL A3IANILNI LON SI SNOILVIOIA d31LD3T3S 40 LSIT SIHL :3LON «

peJols 9ouvIsqns Yim o|qliedwod

00513 1olepy 1ofepy a/y) $/9{JOJ9W Yjim pou|| JO JO epew §| WelsAs S} 18yl eInsue o} eJnje 2e082%8
Aiqnedwod z¢'082 .
0,018 Jou|y ojuiepopy 4/ suojjoedsuy uopoejoid 9)poy}ed Jo p103es AiBAe uRUPW O) einjle 4 (P)1E€°082%
0528 o-a..o_uoi Jo[opy (E10)] suojjoedsu; uojjoejoid d1poyied Jo spiodes Aue ujejuEW O] 8NP 4 (P)1€°082§
0S.$ . ojviepopy Jofepy (&7} shop 09 Aene sweishs jueiind pesseidwy joedsut o} oin|e (910828
$0p0d
0sL$ ejuiepopy J0fopy /Y Pe1dedsde Yjjm 0oUepi029e U| We}sAs uofoejord o|poyieo joedsu| o} esnjjey (2Xq) 1c 0828
00l$ Joujpy ojuiopopy (/1) woeysAs Uo{190]0.d 2|pOYIed 10} 180} 190A-£ GUO jeeW O} 8IN|v4 (1){Q) 1" 082§
: Jo}jeeiey)
0S2$ 0leJopoy Jo{epy (471 81804 ¢ Asene pojse} s{ we}sAs uojjoejoid 2|poy}ed Jeyj 8nsue o} eIn|ie 4 (1)(q) 1€'082§
uoje|jeisu|
00S1$ Jofeny J0{opy /9 4O syjUOW @ UYIM PeIse) 8 We}shs Uo|19ej0id 9|PoYIed jRY} 8INSUS O} BIN|IV (1)(q)1e0828
[0.0,1% Jofepy sofepy (/4) Ajsnonujiuos wejsAs Uoj1oejo1d UO|S01I00 UjRIUIPW pue e}jeiedo O} en|vy (9) 1€°082%
uojj9e}joid UO[S0J10D O 93UBULIUIBW pUw uolwIedO |E£°082
00518 sofopy sofopy €)] tip1en0/|jids @ dn uve|d pue ejeBjiseau| o} einjEy (a)oe 0g2s
00Sis . Jofepy ofey (4) Hiieaopjide v jiodes o} einjrey (q)oe’0828
. jonpoud jo Jejsues
00S1$ Jofepy Jofepy ()] oy} Bupnp eBejyds/|peno Jueaesd o} suopnesesd Alussedeu exe} O} einjiv (9)oc 0828
1041u00 is00 puv NidS OE'08Z
SINIWIHINDI3H ONILVYHIdO TVHINID - O 1Hvdans
jow ;
Wiy 10} Jjuewesnbey -ssessy uopwid
ONIBA XY fejluelod wois uopiejAeQg nun N Uo[}B|OIA AojenBoey

210196 oAN20eJ(Q HIMSO

v



"'SNOILVI0IA 319ISSOd IV 3ANTONI LON AVIA ‘'FHO43HIHL ‘dNV JAILSNVYHXT 39 OL AIANILNI LON SI SNOILVTOIA @3LD3T13S 40 L1SIT SIHL 310N « !

Sy

o
- SUOIIONJISUI $,40JN}0BJNUBW YiIM 8OUBPIOIOE
0051$ Jofepy iolepy (E751 . U] pPoYiow uopdelep 05800 uBuBW Jo ‘euiado ‘ejeiq|ed ‘|eisuj 0} eJnjey . (2Me)ov 082§
1onpoid suiejuod Ajeuinos jey) Buydid 1o syuey woyy
0051$ 10[epy 1o0[epy (/0 ose0jos v Bujoejep jo ejqudes poyiew uoj98}ep 9990}0s epja0id O} @Injey (1)(9)ov 082§

-—

: R swosAs | SN (v 10} sjuswainbel #10URY QP 08Z

NOILD3130 3ISV33H — @ 14vdans

‘(Q wedgng Jepun eq ||im seseejes jo Bujitodes “B'9) uojioes AsoeinBes ejepidoidde ees ‘Bujdeeypioses puw Gujirodes jo suoRe|oiA 204)

Bujdeaypio2el pue um_:on_oz v€°08Z

0054$ lofepy jolepy ) woeysAs | 5N ue 0} Jjudes Y2uwe Jo 8pPI0VJ ULIBjUIBW O} eINje4 U)ee 082§
woshs

(0,94 ojvIepopy 1olepy (@) 150 ue jo Judes jo syjuow g ujyim weisAs uopoeoid o|poyied 380} O} eJnjIe4 (e)ec 0828
Jjedes jo uopedwos jo shep

% ojuIopopy 10[epy (@) 0 UjyiIm pejse} sseujyB)l ese sweiss yuwy pesedes jey) @Insue o} eIN|u4 (P)ec 0828
suojjespjpeds s1einjoejNUBW

0056% lolepy 10[epy (d) yym eovangoe up Buydid pesisojuies-ssejBieq); sjedes o) einjey (2)ec 0828

0051$ 10[epy 1o{epy (d) ' posee|es sey jey; Buid)d jejew eswvjdes o} eunjey (o)ec0828
BU-ﬂvCIoﬂ UC“

X[JjsW 999 P i) /Z591A (@) 80p02 pojdeddw yim ed1epr0298 U} | SN Pedloju|e-sse|Bieqy 1eder o) einpey {q)ec0828
spiepuus

X|Jjew 008 F5OURA ZOLOA (@) pue s0po3 pejdesdw Yum esueploddw Ul weisAs Jsn Jjede: o} einjey {¢)cc' 0025

pomojikissjedey £c'082

(penupuo)) SINIWIHIND3H ONILYHIHO TWHINID - O 1HVYdENs

-

jlusw . #
wiwy 10}  juawasnbey -83388Y I uonuvld
ONn|BA XSO |sjluciogd WoJj uonvjALQ n uov| oA AsoyenBoy

¢1°0196 eAndelIg YIMSO . SY




"'SNOILVIOIA 319ISSOd IV 3ANTONI LON AVIA ‘FHO43HIHL ‘ANV JAILSNVYHXT 39 OL AIANILNI LON SI SNOILVTIOIA @31LD3T3S 40 L1SIT SIHL ‘310N «

1SN eduejsqns snopiezey

005:i$ solopy Jofopy w © Joj Buju)| ejenbepe;yus) pojjem-9|qnop ejenbepe epjaosd o} enje gy (2)a)zy 0828
1SN eoueisqns

00518 sofepy lofepy P (1) SNOPIVZEY U 10} JUL} JO JuUsWU}RIUOCD AlBpuodes ejenbepe epjaocid o} einjje 4 (1}(q)zr082§

! \._ : welshs 1SN .

00S1$ Jo[epy 10[opy (4) 92UBjEqNS SNOPIVZBL MOU U JO} UO|}129}ep ©5000) ejenbepe epjaoid o} oinjp4 (q)zv 0828
S welshs

00518 ‘o[epy lo[epy ) %uu] 9ouULvIsqns snop1ezey Bujis|xe us 10§ Uojioelep osuB|es epjAcid O} eInje 4 (e)2v 0925
swoejsfs 1 5 9oUw)EqNS SNOPIBZEY 10) sjueweinbey Z4°'08Z

00S1$ Jofopy 10[opy d) poyjew Bupojjuow Gujdid punosBiepun Aue esn o} einjju4 (Q)1v'082§

00518 Jofepy Jofopy w ejepudosdde j ‘Bujise) sseujybj yuey [ENULE JonpuOd 0O} BINjIB4 (2)(®) s 0826

00518 Jofeopy 1o[opy w oj9judoidde i ‘ssweh G Lieas Bujise) sseujybj yue) 1oNpuUod 0} eIn| 4 (t)(®)1v-0826

00518 Jofepy 10[opy w ojopdosdde j ‘'shep og Asene ._aco_ 19 §){UB} JO}juoW O} eIN||e 4 (®) 1v'0825
swoisAs 5N wnejosed 105 sjucwesnbeyy —v,.cn.w
‘ .:. ‘sjuewenbes

0051$ 10fopy lofepy (&) UO|120]0p 0800}0) J90LU JOUUL |BY} WeysAs | SN Auv 80D O} 0IN||8 4 (P)ov 0825

00518 Jo[opy jofepy 4) o}up uj-esuyd AQ poyjews uojjoelep on.co_o. Auw epjaoid o} einjjey {2)or 0825
: ' CETTTY]

00S1$ 10[opy sofepy 4) §0]92|pU| UO1o0}ep 059e}es ueym AdueBe Bujjuewejduy Ajjou o} einje 4 (Q)or 0825
) ¥b 082§ 10 £b'082§ U} sjuowoynbo,

00518 10{opy lofopy (&) eu:.eEhOtoa oY) sjeew 9y} poyiew uo|}oe}ep 9sve|eJ B epjaocid o} en|e 4 (€}(v)ov 082§

(psnuyuo)d) NOILD313d 3SVYI3H -- 4 1HVdENS
jluew .
Wi 10} Jjuewenbey -88088Y uope}|D
ON[BA X|3i8) |Sjluejod Woiy UopvjARQ] nwn Uo|Ie|oJA AsoponBey

C1'0196 eAN2041Q HIMSO



v

"'SNOILVI0IA F19ISSOd IV IANTONI LON AVIA 'FHO43HIHL ‘ANV IAILSNVYHXT 39 OL AIANILNI LON SI SNOILVIOIA @3LD373S 40 LSIT SIHL ‘310N«

N

uojjdajep
00513 10[0py lolepy (4) 9589]9J j0 Jieda) pue ‘eduUBULjUBW 'UO)ieIq![8d AUB JUBWNDJOP O} einjie3 (o)sb 0828
00518 , J0joN J0[evpy ) POIaNPUOI §} 180) 1xeu Jjun Bujse) sseulyby jo s)iNsel ups}es o} eInjvy o Evmv.ommm
g 1804 | }su9) ju JO) UO|Pelep
o0L$ Jouly 0j0I0pOy ) LW esuejes Joj Bupiojuow Jo Buysa) ‘Bujidwes jo ynses Aleae ujejuBW O} 9IN|j8 4 (q)sy 0828
1804 | JsB9| }9 JO) UODeOpP A
00S1$ . Jofepy Jolepy (&) osee|e: 10} Buojuow o Bujse) 'Bujjdwes jo slnses Aue ujejLIBW O] BINjIBY (q)sy 0825
A uope|je}su)
00l $ Joulyy ojuiepopy (€)] Joyu sJuek G 1o} swivd eouswioped UOIOBIep ©5E8|eJ ||@ JUeWNIop O} 8.n|je 4 (e)sp 0828
001 $ Jou|py ojuIopopy (&)} Buliojuow UO|O6IEP 95E6|0 JO PIODBS Koae ujeuiew o} einpey S 0825
0051$ Jofepy lofepy ) Bupiojjuow uojjoejep 9SBE|61 JO $PI00I AUR U{RjUITW O} @in[e4 Sb'0825
Bujdeexpiossl co_..wouov e8§0|0Y Sy 08Z
00S51$ Joepy jo[epy W) Spoyiew uojjoejep esue|el yuw) ejqedjdde jo esn ejenbepuul (o)py 0828
woysAs Budid
00S1$ 10[epy Jofepy (#)] punoiBiepun joj welshs Bujise) sseuyby euyy ejenbepe epjacid o} esnpey (Q)vy'0825
[0, ~1L jolopy Jolepy W) Bujd|d punoiBiepun 1o} wWe}sAs 1010010p YEO;] OU|| oh_usvovu opjaoid o} esnjie4 (e)vy 0825
0051$ Jofepy 10[epy W) Buid|d nc:o_uhmn:: 10§ uo|}99}jep 95u0}0) Auv opjaoid 0} e.n|e vy’ 0028
6u)d|d 105 uoji08iep @8E0|0] JO BPOYIOW KN 032
1Sn oduesqns
0051$ Jolepy Jo[upy w snopiezey e Joj Bujd|d jo Juewujeiuos Aepuodes ejenbepe epircid o} einje4 (v)(q)2r 0825
00518 1L 1o[spy w 1SN 92URiEqQNS SNOPIBZEY © JO) §J0U)| jeulelxe ejenbepe epjaoid o] einjey (e)Q)zr 0828
(panupuo)d) NOILD3130 ISYII3Y - A L1HvVJENS
uew .
wiey 104 juowasnbey -88088Yy uoivID
onjeA X|IeW |eluelod wos) uoyejaed won uone|oJA AsoyeinBoy

21'0196 9ANd0Ig HIMSO



"'SNOILVIOIA 319ISSOd IV IANTONI LON AVIA ‘FHO43FHIHL ‘ANV JAILSNVYHXT 39 OL AIANILNI LON SI SNOILVIOIA @31D3T3S 40 LSIT SIHL :FLON «

-

PawWIjuod S| 9sB3|B1

0051$ Jolepy ..o?—_z 9 @ 19}j8 pouad ew|) payivads UM sUOjI8 @suodses iUl exe} 0} aInjey 19°082%8
NOILIV JAILD3IHHOD ANV ISNOdS3H 3SVIT3H - 4 1HVdENS
i InHoncyids
00S1$ Jofepy Jofepy ") eoumsqns snopJezey v dn Uee|d A|9jR|peWW| PUR U[BIUOD O} N84 (q)es 0628
- suo|jeB
00S1$ Jofepy Jofepy (8)] G2 uey) 889) JO [}10n0/j|ids 8 dn UBE(D AjejB|pewWwW| puR U[RUOD O} eINj|e] {qQ)es 00826
(pojsed ewy} pejjjoeds Jeyjo J0) sinoy pgZ
00S1$ Jofepy Jofepy (4) uyym AoueBe Bupuewe|dw) oy (eyeudoidde ) (peaojjids @ 1iodes o) einjjey (®)es 0928
sjj|s0n0 pue sjj|de jo dnuwe(d puw Bujitodey €$'08Z
seJnpesosd e
00518 jofepy Jofepy M) peidesse Buisn (ejejudosdde))) eseejes v wijuoo pue ojebjiseaul o} einjey (q)-(v)2s 0828
sdojs uojvwiIYuos pus udjieb|iseaul esueloy 25082
Asuebe
0051$ Jofepy Jofepy (4) Bujuewedwy ey) 0} sinoOY HZ UIYI|M OSBE}I pejoedsns B Liodes o} einjje4 (2)-(®)05 0026
eswojos pejoedsne jo Bupiiodey 0g 082 .
NOILYWHISNOQ ANV ‘NOILYOILSIANI ‘ONILHOJIH 3SVI13H - 3 LHYJENS
uojjoejep
005$ ejuiepopy ejwiepopy ) 9390[6J jo Jjudes pue 'e3UBLL|UIBW *UO[IBIq|BI AI8Ae JUSWINJOP O} einjed (9)sp 0625
(panupluod) NOILD313a 3SV313H — @ LHVdENS
jluews a - )
uneif Jo} Juewelnbey -88088Y uop=d
on|wA X|nwpy |epiuejod WoIp uopwjAeQ nun UOjIB|OIA AojgnBey

. C1°0186 9ADeJJ HIMSO

8V



'SNOILVTIOIA 319ISSOd IIV IANTONI LON AVIA ‘FHO43HIHL ‘ANV IJAILSNVHXT 39 OL A3IANILNI LON SI SNOILVIOIA d31LD3FT3S 40 1SIT SIHL :3LON «

eojA1es-uj-eBueys v 0)

00S IS jofepy ‘sofepy :Evk Jopd juewssesse 0)|s B }oNPUOI pus wejshs yue; uee|d puw Ajdwe o} einjie (3)12°002%
©JNS0|2 Yuw) 10)
0S.$ ojeiopopy Jo[epy w4) PIIOS 1JOU| UB Yj|Mm jue) |jj) 10 punolB ey} Woi) yue) pesojd eAowWs) o} einjje4 (Q) 120828
00S1$ J0fepy . ofen wH) 8.nsoj> yue} J0) seBpn(s pue spinby| e eAOWe) 0} eIN|iv 4 .Ne 12'0828
00S1$ lo[epy lo[epy _ (L9 09(AJes-uj-eBueyds Jo einsod ® Jo AoueBe Bupuewse|dwy Ajou o} einjey (e)12'0828
P .
g ’ 93]AJ08-u|-seBuryd pur 0inN80d JuouswIey |/°082
syjuow Zj Jojje
00S1$ Jolepy 10fepy (w4) wejsAs yue} peso|d Ajpeiodwe) e epeiBdn o esojd Ajueuswed o} esnjey (2)02'082§
Syjuow eJow Jo
0s.$ ojulopopy 10[epy (w9 € 10) wejshs yue} © o} sjuewesinbes einso|d Aresodwe; yym Aldwoo o} einjjey {Q)o2' 082§
we)sAs yue) pesod Ajseiodwe)
0051$ J0epy J0[epy (w9 @ Uj UO|}90}ep ©5E8|0J JO @IUBUBUjBW pue Uojiesedo enulUOd O} BIN|B {e)02'0828
we}sAs yue} peso|d Ajuwiodwe) v uj
0SL$ ejgiopoyy 1o[epy (w3) weysAs uopoejoid 2jpoyies jo esuBULIUjBW pue UojEBIedO EAUNUOD O} 8JN|e 4 ()02 0825
oinsos Aswiodwe} 07°08Z
FHNSOTO ANV SWILSAS 1SN 3DIAH3IS-40-1N0 -- © LHvdans -
uojjew)juod eseele) jo (ewy peyjoeds
00518 J0[epy J0{Rpy ) J0yj0 Jo) shep Gy ujyim jeaowes rodes ees) uo Jsodes jjuqgns o} einjie 4 $9'00825
uojjewIjuod esee|e) Jo (ewy} pejjoeds
005 1$ Jo0fepy 1ojepy 1) 104j0 10) sAep Gf UYiM uoneZIe}dBIBYD B)s |elju} uo podes Jwqgns o} einje4 £9'0825
UopBWIUOD 8see|el Jo (ewy) pejjoeds Jeylo
0051$ 1olepy J0lepy &) Jo) sAep Q2 UlyIMm seinseew jueweeqe |Bliuj Uo podes ywqnse o} eJnjjey 2900825
(panupuod) NOILOV 3AILO3HHOD ANV 3SNOJS3H 3SV3 134 - 4 1HVdENS
jj\uow T
wiey 10} Wwewesinbey -88088Y uopeld
enjea x|iiepn {sluelod WoJ} Uoji’jAR(] Hun UOJIB{OJA AsojenBey

2170196 eAfdelig HIMSO

6v



'SNOILVTOIA I79ISSOd IV IANTONI LON AVIA ‘FHOH43FHYIHL ‘ANV IAILSNVHXT 39 OL AIANILNI LON SI SNOILVYIOIA @3LOFT3S 40 LSIT SIHL :JLON «

9cuv0|0J pojoedsns Jo umouy e Bupoelep jo sAep pE LIYim Aouafie

00l$ Jouly ojesepopy (4) Bupuewejdwy ey o} Ajiqisuodses [ejousul) Jo @duepiAe podes o) enjje 4 (1)(®)901 0828
0S/.$ o)vIepopy lofepy ()] ' Q2URINBU}-J{98 JO }$8} |9joUBUY; s8d O] SJUBLINJOP |BOUBUJE POJJISIT) JO OS() $6°0925
v Ayiqisuodses _c_o:oc_.. QjuJjsuowep .
0S.$ QlvIepopy Jo[epy ' UE)) 0} suwisjusyoeuwl jo UojBUIqWOI JO Wsjueysew peaosddeun ue jo esf) +6'0925
o €1SN |suohippe
(0,574 ojuiepopy sofepy (&) Jo moeu Bupnboe Jo|jv eouvINSSE |BOUBUL|S JSN[pPE PUE ME}ARI O] 0:N|8 4 ()e6 0828
0S.$ ojusepopy Jofepy Q) ‘eouwvinsu| jo 9Bv1eA09 0jeB0i66e jenuus Joj jueweinbes ey) Jeew o} einey (2)-(1)(a)e6 0828
0S.L$ ejuiopopy Jofepy (&)] ‘eouvINsU] jo €69I10A00 99U01IN20-10d J0) Juswesnbes ey} jeew o} enjie 4 (2)-(1){e)e60828
owy uj-eseyd
0S.$ 9o)viepopy Jofepy ) pesnbes ey) Aq sjuewenbe. Ajjjqisuodses jsjausuy; Yim 4dwod o} einje4 (e)e6 0928
“ALIMIGISNOJS3H IVIONVNIL — H LHVJENS
00S1$. " Jolepy Jofepy () $J9eA ¢ 1590| U JO) $PJO90) 93jAles-Uj-eBuRYyd UsjUleW O} ein|ey 270828
0051 Jolepy lofepy (&) SJUOA € 1SUQ| U 1O} $SPJODVJ @INSO|D UBU[BW O} BJN|I84 +2'0028
/ 3p10208S 8INBO|D PL 0BT .
/
.. uoj198 9A[}901109 ujBeq o} @injje) ‘peieAOISIP
00518 lolepy . Jofepy (&11)) s1 1onpoid e} 10 *Jejem punolB pejeu|WBIUOD ‘||08 PJBUIWRIUOD | (a)2z 0825
‘ 0in80}d jueusuied
00S1$ Jofepy | lofepy W © 0J0j0q 0sv0jeJ © Jo @duesaid ays Joj (peinbel j|) einseew o} ein|E 4 - (®)zz 0828
99]A138-uUj-0Buvy? Jo ains0}d v 9)s oy} Bujssessy Z1°08Z
(panupuod) 3HNSOTO ANV SWILSAS 1SN 3DIAHIS-40-1N0 = O LHVHENS
a \M—COE i
wmy 10) juewenbey -SS0SSY uon®yd
NjBA X|I0) |Sjlusjod Wwolj uopsjaeQq wun U038 {O|A Aiopeinboy

¢l 0178 anReNQ YIMSO



"'SNOILVIOIA 319ISSOd IV 3ANTONI LON AVIA ‘FHO4393IHL ‘ANV JAILSNVYHXT 39 OL A3IANILNI LON SI SNOILYTOIA d31D373S 40 LSIT SIHL ‘310N «

ssoujsnq

jo e2w|d Jo e}8 | §N oY) 10 ojnJ oy jo sjuewesnbes eyl yim esus|dwod uj si
wsjuBYIeW oy} Jey) UO{IEIY[1ied pus ojni Aj|Iqisuodses [ejousuy Yim Adwod

0018 Jou|py ouIepopy (&) 0} pesn (s)Wws|jUBYdeW @IUBINSSE |B]2URUJ} Oy} jo €8]dod ujsjujsWw O} eIn|e 2010828
‘shep
0€ UIYiim 06810400 0jBUIe}|B UBIqO O} O|quuN §] J0JBIedOo JO JBUMO ey} pus
eauwinsse [wpueu(j Bujpjaosd jo ojqedesus sewoseq sepjaoid ey jt AoueBe
cots Jouppy ojuIepopy 3) Bujjuewejdwy ey o) Ajqisuodses |vjousul) jo @3uep|Ae Jodes o) einjiey {q)g01"00828
: po}uIsu] 0Ju s)UR} Mou uoym AdueBe
o0L$ Joupy ojwiepopy )] Bupjuewedwy ey o} Ajjiqisuodses |gjousul) Jo eduepiAe yiodes o} enjje4 (2)(®)g01 0828
(panupuod) ALITIAISNOdS3Y TVIONVNIS - H LHVdENS
\ﬂ_co:_l -
wiey 103 juoweynhey -ssossy uopeid
onjsA xpiew |e[luejod WoJ} uojivjAeg nun uo|I=oIA AsopejnBoy

¢1'0196 9Ald0IIQ HIMSO



OSWER Directive 9610.12

APPENDIX B:
UST PENALTY COMPUTATION WORKSHEET



OSWER Directive 9610.12

(This page is blank)



OSWER Directive 9610.12
m_

UST PENALTY COMPUTATION WORKSHEET i

Assessments for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.)

- PART 1= BACKGROUND

Company name

Regulation violated

Previous violations . - e
Date of requirement - Date of inspection

Date of compliance - Explanation (if appropriate):

1. Days of noncompliance

2. Number of tanks

r " B 2‘%1emnf-zi'-sco:(omcasnsrq COMPONENT - 70
Avoided Expenditures ' Basis:

Delayed Expenditures : Basis:

Weighted Tax Rate ' Source:

interest Rate ) Source:

COSTS Expenditures Expenditures of Days
365 Days

AVOIDED = Evo!ded + Avolded x Intere t x Numbe] x (1 - Weighted Tax Rate)

3. Calculated Avoided Cost:

pPage 1 0of 3



OSWER Directive 9610.12

UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
S 365 Days

4. Calculated Delayed Cost:

5. Econc~ 3eneft Component:_-— (carry figure to Line 16).
(Line3 - nedq)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT

Potential for Harm:__. Extent of Deviation

6. Matrix Value (MV): ' {from document page 16 or Appendix A)

7. Per-tank MV (if violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

D e — o ———

|| PART 4 - VIGLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE ~ -

Percentage x Matrix = Dotflar
_hange Value Adjustment ‘
+ or - (+ or-) Justification for Adjustment:

8 Degree of cooperationy
noncooperation

9. Degree of wilfulness
or negligence:

10. History of
noncompliance:

11. Unique factors:

12. Adjusted Matrix Vaiue
(Line 7 + Lines 8-11)

Page 2 of 3
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m

UST PENALTY COMPUTATION WORKSHEET :

"5 . PAATS- GRAVITY-BASED COMPONENT

Level of
Environmental Sensitivity Justification:

13. ESM (from document Page 21)

14. DNM (from document Page 21)

‘ _ Environmental Days of
GRAVITY-BASED COMPONENT = Ad|usted Matrix Value x Sensitivity x Noncompliance
Muttiplier “ Multtiplter

15. Gravity-Based Component:
(Line 12 x Line 13 x Line 14)

"PART 6 - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component
(from Line 5)

17. Gravity-Based Component
(from Line 15)

18. Initial Penalty Target Figure
(Line 16 + Line 17)

SIGNATURE DATE

Page 30of 3
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OSWER Directive 9610.12

" EXAMPLE 1

BACKGROUND

Inspection Date: April 12, 1990

Facility Name and Description: Ed's Gas and Go is a small gas station in a semi-rural part of the county.
The facility has 4 tanks, apparently installed prior to 1965. Judging from the condition of the facility and
adjacent store, Ed's income appears to be less than $50,000 per year.

Violations: During the inspection, the inspector observed that Ed failed to provide a method of release
detection by the December 22, 1989 deadline, in violation of 40 CFR section 280.40(c).

Owner/Operator Response: Ed claimed no knowledge of the requirements for release detection. After
being informed of methods for meeting the requirement, he indicated that he would use asnual tank
tightness testing and monthly inventory control, in accordance with 40 CFR section 280.41(a)(2). Ed -
began to conduct adequate monthly inventory control and arranged to have his tanks'te_sted within 10
days.

Previous Actions at Facility: Previousty, Ed had been given a waming letter for failure to comply with the
notification requirements, but had complied upon receipt of the letter. No other previous violations were
identified. '

Current Status at Site: The inspector observed that given the age of the tanks, and Ed's previous inability
to detect any releases, there was a good chance for a release to occur and go unnoticed for a significant
length of time. However, Ed's subsequent tightness tests indicated that the tanks were tight. The geoiogy
in the area is fractured shale. There are no drinking water wells or sensitive wildiife receptors within a S-
mile radius of the site.

PENALTY CALCULATION DATA
Violation: 40 CFR section 280.40(c)

Days of violation: 120 days from date of noncompliahce (December 22, 1989) to date of compliance
(April 22, 1990, which was 10 days after the inspection).

Avolded expendttures: $2.50 per day = $300 for 120 days (estimated cost for labor needed to conduct
daily inventory control, based on 1/2 hour labor at $5.00 per hour)

Delayed expenditures: $520 x 4 tanks = $2,080, where the average cost for a tank tightness test is $520.
This is considered a delayed expenditure because it was necessary to achieve compliance in this time
frame.

Interest rate: 18.1% (the equity discount rate used in the BEN medel for 1990).

Tax rate: 15% (the weighted average tax rate for a facility with less than $50,000 annual incomg).

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarity represent true costs in any State or Region in the country.]

C-2



OSWER Directive 8610.12

Assessments for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet)

!
Company name Eds Bas and Go

Regulation violated__ 40 CFR _sech'on 280.40(c) - Failore -fo pre vide

release AJetechon 117 December 22 1189 phase-in
C{ﬁ £e. _
Previous violations___AJo #( fcation _yio gt (/9 %= &JQ ra f;:j

leter [ssved. e T

Date of requirement__ /2 /22 / 89 Date of inspection 4 /I 2 /90
Date of compliance___“7 / 22 / 79 ‘Explanation (f approprate): Lotz of
compliance s /O d’a«/: afler

1. Days of noncompliance__/ X O [aspection.

2. Num er of tanks ‘ﬁ

*.PART 2 ECONOMIC BE EFIT COMPONENT

- T — = ==

Avoided Expet.1c1itures ¥ 300 Basis: $ Z2.50 per Aoz Lor WainArinL

Delayed Expend tures 22080 Basi: $SQ20 per 4ﬂnJ/r< for _hghtn ess\J-ksf
Weighted Tax Rate__0.15 (157.> Source: MTR_for e { & §3 000 /rc#mr
Interest Rate_(.1%( (/¢ %) Source: _BEN wiode( [e_?vi\‘:ljf diScont ;f'a'ft)

COsTS Expenditures Expenditures of Days
365 Deys .

AVOIDED = E\volded + Avolded x Interest x Numbe] X (1 - Welghted Tax Rate)

on [¥3oo . (J300 Ks'clss'/ .crzo):l « [1-.15] = 8270

3. Calodated Avoided Cost 3 270

C3
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. UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days

365 Days
DC . J2080 x .1l = (A0 ) 4!/2‘1
265
4. Calculated Delayed Cost: /124
5. Econc:ic Beneft Component: ¥ 3 7‘?{ (casry figure to Line 16).

(Line 3 - Line 4)

'PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT: =~ =

Potential for Harm: Majar’ Extent of Deviation /Wc‘?} jor

6.- Matrix Value (MV): $ /500 (from document page 16 or Appendix A)

7. Per-tank MV £6000 (if violation is per facility, the amount on Line 7 will
(Line 2 x Lirie 6) be the same as the amount on Line 6)

_PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE "+

Percentage x Matrix = Dollar
Change Value Adjustment
+ of - (+ or-) Justification for Adjustment:
Comp lied es reg wired
8. Degree of cooperation/ . . ‘o
noncooperation o $000 0 follow Y, w32 el
9. D t wilttul Did nof knowingly
. egree of willfulness : - .
or negligence: o 36000 0 Violate requiremdnts.

. Warning letlber ’ssveld
10. History of
nonc;ympliance: * 570 56000 - £3OO +for prjw'aur viola hom

11, Uniquefactors: Qo 6000 o

12. Adjusted Matrix Value . $6300
(Line 7 + Lines 8-11) >
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| UST-PENALTY COMPUTATION WORKSHEET . -

" L R “'PART 5 - GRAVITY-BASED COMPONENT R ]
Level of
Environmental Sensitivity Moderate Justification: Any re [¢ease (s not

Aikely +o Have impact on near
drintiag-waler sources. Dotenba
impact on the environment would
be minimal, alw%ough Fractored

13. ESM (from document Page 21)__ /.5

14. DNM (from documentPage21)_LS shile wold complicate remedintion ;
| Envlronméhtal Days of N
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensltivity x Noncompllance
. Muiltipller “Muttipller

GBC = %6300 x 1§ viS =« g% /%5

15. Gravity-Based Component: 4! / ,'/ -
(Line 12 x Line 13 x Line 14)

.. PART'6~INITIAL PENALTY TARGET FIGURE

16. Econorﬁic Beﬁefn Component ¥ 3‘74
(from Line 5)

17. Gravity-Based Component_% /4 , 17S
(from Line 15)

18.  Initial Penalty Target Figure 3/ "{ 56 7
(Line 16 + Line 17)

SIGNATURE DATE

C-5
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oen EXAMPLE 2

BACKGROUND

Inspection Date: March 20, 1992

Facility Name and Description: Johnson's Petromart, located at Prairie View Lane, is one of eight facilities
in a convenience store chain that spans three courties. This facility has a total of 5 USTs, and there are a
total of 34 USTs at the 8 facilties. Based on an ex@amination of the parent company's tax retums, it was
detenmined that the company’s taxable (ncome was $280,000.

Violations: During the inspection, the inspector observed that the facility had no records of financial ,
assurance coverage as required by the April 26, 1991 deadline. Subsequently, the inspector requested
records for each of the 8 Johnson facilities. Upon further investigation, the inspector detenmined that the
owner of the chain, Jack Johnson, had acquired private insurance (the owner did not qualify to self-insure)
for the other 7 facilities. At the remaining facility, however, neither the owner nor the operator had obtained
the required coverage, thereby constituting a violation of 40 CFR section 280.93(a). This facilty ts among
the oldest in the Johnson's chain and is operated with 4 bare steel UST systems and ofe cathodically
protected UST system. The other 7 facilities were opened subsequent to the interim prohibition and
installed USTs that meet the Federal design, construction, and installation requirements. Therefore,
obtaining insurance for these USTs was easier than for the facility in violation. - The insurance company
had indicated that it would be willing to ensure the remaining facility provided that the tanks were retrofitted
with spill/overfill protection and cathodic protection.

Owner/Operator Re~20nse: Jack Johnson argued that it was the responsibility of the operator to upgrade

his USTs so as to make them insurable. The operator of the facility claimed that he lacked the resources

to upgrade his USTs and believed that the responsibility for meeting the FR requirements was the owner'’s.

The enforcement staff determined that the owner was aware of his responsibility to insure the USTs at all of

his facilities and that only he had the means to do so. The Agency attempted to enter into compliance

. negotiations with Jack Johnson, but to no avail. The Agency planned to issue an administrative complaint
on July 1, 1882. o )

Previous Actions at Facility: Previously, one of the Johnson's facilities had been issued a warning letter for
failure to notify the Agency after bringing a new UST into operation. The owner had complied after
receiving the letter. Three other facilities had been Issued waming letters for failure to maintain all of the
required monitoring records for release detection.

Current Status at Site: At the time of the most recent inspection, it was determined that the facility in
violation of the FR requirements had an adequate method of release detection, and no releases were
determined to have occurred. The geology in the area of the facility is clay. The facility is located in a
semi-residential/commercial area; however, there are no drinking water wells or sensitive wildlife receptors
within a 3-mile radius of the site. :
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_ — — = — T
- ——————————

PENALTY CALCULATION DATA

Violation: 40 CFR section 280.93(a)

Days of violation: 430 days from date of noncompliance (April 26, 1991) to date of compliance (which, for
purposes of assessing the penaity, was determined to be July 1, 1992, to coincide with the date of the
administrative complaint).

Avolded expenditures: $27.40 per day = $11,781 for 430 days (estimated ins urance premium, based on
an annual premium of $2,000 per UST for 5 USTs)

Delayed expendttures: $15,000 x 4 = $60,000 (where the average cost for system retrofit is $15,000). .
This is considered a delayed cost because retrofitting would enable Johnson's to achieve compliance with
the financial responsibility requirement.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1990). -4

Tax rate: 33% (the weighted average rate for a facility with $280,000 in taxable income). .

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarity represent true costs in any State or Region in the country.} =

C-7
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"u'“ %
I TOSTPEN'  TOMPUTATION WORKSHEET ™
¥ e 1

R o ——1 = =

Assessments for each violatlon shou!d be aewc: mined on separate worksheets and tota- (if more space
is needed, attach separate sheet) _. _

~ . PART 1.- BACKGROUND .

1i

Company name_ Johnemn s Petrps mart
Regulation violated_ 40 CER <echonn 250.93 [a) - Failvre o Folac vide

Lt Lvanzied jg/eraje by complianca dead line.

Previous violations Nd#r'ﬁg;ﬁ‘m vielatbon (19 8“1’) - whirnidg (effer
(Ssved : release detectbon yiolatron (’f?‘?/)- wWarming _lette r issved.

Date of requirement___ 4/ / e j 1y Date of inspection ) / RO / i

Date of compliance /'7'/ / J 9 Explanation (it appropriate): date of »
, 430 compliance (s consiclered + =

1. - Days of noncompliance g be d‘k Comp lrierl * s Jssved.

2. Numberof tanks____ 5 (or ‘/) ’

‘(o.sﬁ H ne 4 be retrottf)

n |  PART 2 - ECONOMIC BENEFIT COMPONENT =~

Avoided Expendiwures_$ [[, 7 8! Basis: 327 40 per 'd:}{ CNSyrance (6'—&:11.5)

Delayed Expenditures 340000 Basis: 3/5. oo per ST retre £t (4 -f‘zsnl:)

Weighted Tax Rate__0. 33 (33'2:) Source: _YITR Hor 5’5’50', 000 income

Interest Rate_O. { B/ (/5_,_!_7o) Source: _Bé]i IA_/ZQQQ[ (ggw'@ isea it ra‘ta)

COSTS Expenditures Expendlures of Days
365 Days

AVOIDED = Evblded + Avolded x Interest x Number x (1 - Welghted Tax Rate)

e

AC =[$//,?s/ . BHTE ‘3;’:’ B ] « (1-.33) = $ISH,

3. Calculated Avoided Cost: 4 95F¢
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DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

40000 x .18/ * 480 g 5 =g
D - 305 ] SR

4. Calculated Delayed Cost:___ 3 /2D, 94

5. Economic Benefit Component,__# 2R 3 7‘0 (cary figure to Line 16).
(Line 3 + Line 4)

Potential for Harm;___ /Mg derate Extent of Deviation___¢/7 %7 or.

6. Matrix Value (MV).__ ¥ #50 (from document page 16 or Appendix A)

7. Per-tank MV: £ 350 (it violation s per facility, the amount on Line 7 wil
(Line 2 x Line 6) ) be the same as the amount on Line 6)

PAHRT 4 - . VIOLATOR-SPECIFIC ADJUSTMENTS T0 HkTRDC VALUE

Percentage x Matrix = Dollar
Change Value Adjustment
(+or- (+ or-) Justification for Adjustment:

ner ovnwillia
8. Degree of cooperation/ e

(
noncooperation ¢ 40 ’;750_ ~ 3300 ﬂijffdQ' éermj“jf complianc

9. Degree of willfulness Owne_r waS awdre of
o negligence: *‘_2_6:79_ 7250 ¢ "/?55’ regor /énunf: and «ble +o
comply.
10. History of
noncompliance: + 20 7o $750 +¥50 Frevisus vis latron
11. Unique factors: % 3750 &) N /A
12. Adjusted Matrix Value $/38%

(Line 7 + Lines 8-11)

C-9
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UST PENALTY COMPUTATION WORKSHEET

" 'PAAT 5 - GRAVITY-BASED COMPONENT

Level of
Environmental Sensitivity Aow Justification: O leptyal rmp act of a
release on the eavironment
13. ESM (from document Page 21)___ ! end drin .‘:;:j water sopplies
2o AL be s ma (. C/;z soif ,
; ) roduct |
14. DNM (from document Page 21) f wodd  lionf Mfﬂ "G & P
Environmental -Days of

GRAVITY-BASED COMPONENT = Adjusted Matrix Vaiue x Sensltivity x  Noncompliance

: Muttipller ~MuRipiler

GRC = $1388%8 «~ ( x 3 = $4 (Y

15. Gravity-Based Componerft: 3" 4 / (o "‘f
(Line 12 x Line 13 x Line 14) '

 PART 6- INTIAL PENALTY TARGET FIGURE

Y

16. Economic Beneft Component ¥ & 8"7‘0
(from Line 5) ks -

17. Gravity-Based Component__ 3 A/ & ’7!
(from Line 15)

18. Initial Penatty Target Figure 1{ 26 ; 5 5 ‘7‘
(Line 16 + Line 17)

SIGNATURE DATE

C-10
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EXAMPLE 3

BACKGROUND

Inspection Date: N/A

Eacility Name and Description: Kelly's Kwik Stop is a convenience store that recently had its three USTs
taken out of operation. Prior to their removal, the USTs were operated by the owner of the convenience
store, Karen Kelly, and owned by Darby Distributors, an oil jobber. The taxable income of Darby
Distributors was $400,000 in 1989.

Violations: On May 20, 1989, Ms. Kelly reported the presence of petroleum vapors outside of her i
convenience store. The Agency investigated the site and confirmed the presence of a petroleum release.
Ms. Kelly reported that Darby Distributors had removed the 3 USTs located at her place of business on
March 17, 1989; she was not aware of the requirement to notify the Agency prior to permanent closure or
of the requirement to conduct a site assessment. Ms. Kelly also could not say whether Darby Distributors
"had fuifilled these requirements. Upon a review of the Agency's records, it was deterrrined that Darby
Distributors had failed to notify the Agency of the closure, thereby constituting a violatlori of 40 CFR section
280.71. The distributor was also unable to produce records demonstrating compliance with the closure
site assessment requirements, constituting a violation of 40 CFR section 280.74. The distributor also failed
to assess the site for the presence of a release before permanent closure, in violation of 40 CFR section
280.72(a).

Owner/Operator Response: When the Agency contacted Darby Distributors, they indicated that they would
initiate. corrective action onty if they, and not Ms. Kelly, were actually responsible for the release. The
Agency Informed them that as the owner of the USTs formerly in operation at Kelly's Kwik Stop they as well
as Ms. Kelly are responsible for addressing any release from those USTs. The Agency also informed
Darby Distributors that administrative orders were being prepared to compel them to clean up the release
and pay penalties for violations of the closure requirements (the Agency was dealing separately with Ms.
Kelly). Atthat time, the company requested to enter Into negctiations with the Agency In order to establish
a corrective action schedule and determine the amount of the penalties to be assessed.

Previous Actions at Facility: There were no previous incldents of violation at the facility.

Current Status at Site: Kelly's Kwik Stop is located in a rural part of the county. There are, however, two
private drinking-water wells within a mile of the facility and several others within 4 miles of the facility. The
facility is located one-half mile from a river that is used for recreational purposes as well as by various
wildlife as a source of water. The geology in the area of the site is sit,

C-11
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PENALTY CALCULATION DATA

Violatlon: 40 CFR saction 280.71(a)

Days of Violatlon: 94 days, from the latest required date of compliance (February 17, 1989) to the actual
date of compliance (May 20, 1989), where actual compliance is assumed to be coincident with Ms. Kelly's
report to the Agency.

Avolded expenditures: Deemed negligible.

Delayed expenditures: None.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340,000). - -~

PENALTY CALCULATION DATA

Violation: 40 CFR section 280.72(a) e

Days of Violatlon: 64 days, from the latest required date of compliance (March 17, 1989) to the actual
date of compliance (May 20, 1989), where actual compkance is assumed to be coincident with Ms. Kelly's
report to'the Agency.

Avolded expenditures: $8,500 x 3 USTs = $25,500 (where the average cost for a site assessment at
closure is $8,500 per UST).

Delayed expenditures: None.
Interest rate: 18.1% (the equity discount rate used in the BEN model for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable income gréater than $340,000).

PENALTY CALCULATION DATA

Vlolaﬁon: 40 CFR section 280.74

Days bf Violatlon: 64 days, from the latest required date of compliance (March 17, 1989) to the actual
date of compliance (May 20, 1989), where actual compliance is assumed to be coincident with Ms. Kelly's
report to the Agency.

Avoided expenditures: None.

Delayed expenditures: Deemed negligible.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1989).

Tax rate: 34% (the weighted average rate for a company with taxable income greater than $340.000); .

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
onty. They do not necessanly represent true costs in any State or Region in the country.]

C-12



Assessments for each v olation should be determined on separate worksheets and totaled. (i more space
is needed, attach separate sheet.)

L0 PART 1 - BACKGROUND

Company name____ Dirbay  Distribotprs

Regulation violated___ 40 ZZFR secho) 280 %] (z) - Failore o
noh‘{cf 30 d{la.i ;ar:‘ar_‘-f‘g Lank closcre. '

Previous violations /l/ oN e

Date of requirement__ X / 15[ g4q Date of inspection___ A~ / A

Date of compliance 5'/ 20-/39 Explanation (f appropriate):

1. Days of noncompliance ‘7"7’

2. Number of tanks \3

L 4B 2- ECONOWC

Avoided Expenditures___ O Basis;_(05f3 _1or nehifig bovi neg /f;t/?f.é(ﬁ .
Delayed éxpenditures N / A ¥ Basis:

Weighted Tax Rate___ A/ /A Source:

Interest Rate /V/A Source:

COSTS Expenditures Expenditures of Days

AVOIDED = Ewolded + Avolded x Interest x Number X (1 -Welghted Tax Rate)
365 Daya

3. Calculated Avoided Cost: ?{ 0

C-13
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I UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expendilures x interest x Number of Days
365 Days

4. Calculated Delayed Cost: 1{ {

S. Economic Benefit Component: g £ (carry figure to Line 16).
(Line 3 + Line 4)

PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONE-N'I"

Potential for Harm: ajgr Extent of Deviation Wiapy
7 7 4
6. Matrix Value (MV).__ B /500 (from document page 16 or Appendix A)
7. Per-tank MV: g /500 (it violation is per facility, the amount on Line 7 wil
(Line 2 x Line 6) be the same as the amount on Line 6)

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

- Percentage x Matrix = Dollar
Change Value Adjustment
(+ or-) (+ or - Justification for Adjustment:

- f / Owner %Vaﬁd ncyof?m‘:mS

: egree of cooperation 0,1 (y a r ewarred
noncooperation + [0 2. 1/500 + s(ﬁ 0 acln ,;,;7,, iista i Ve adj)

Owner ca /eo( 4o 4 tbe

9. Degree of willfuiness

or negiigence: t 907, 51500 + ¢ 00 0:; :""ﬁt’ of "/:q”(‘/":;i[ 1

gromn / “

10. History of

noncompliance: % §/500 o N / A
11. Unique factors: 0 {/500 O /‘J/A

{

12, Adjusted Matrix Vaiue £ 2250

(Line 7 + Lines 8-11)

.C-14
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- UST PENALTY COMPUTATION WORKSHEET 3

PART 5 - GRAVITY-BASED COMPONENT .

Level of ’ : e
Environmental Sensitivity Hia L Justification: ﬁe, (¢a S§€- (v 2 imnpa ct
v seerad drinking -waar wells
; : 5
-13. ESM (from document Page 21) o) and a river Used by humar

Lo recrechon qnd wild life

4S5 a Seurce of c{n‘nkc_j Laler
14. DNM (from document Page 21)__/- &

Environmental  Days of
GRAVITY-BASED COMPONENT = Ad|usted Matrix Value x Sensitivity x Noncompliance
- Muitipller .. Muitiplier

GBC = #8350 ¥ 2 x 1§ = ZGPSO

15. Gravity-Based Componeht: ‘{ é?@
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE

s . Vo

16. Economic Beneft Component 0
(from Line 5)

17. Gravity-Based Component # é 75 0
(from Line 15)

18. Initial Penalty Target Figure 5’ é? ?5' 0
(Line 16 + Line 17)

SIGNATURE : DATE




OSWER Directive $610.12

Em
UST - SNALTY COMPUTATION WORKSHEET S s n i g

Assessments for each violation should be determined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.) E

PART 1 - BACKGROUND

Company name___[Jz rbj Distn butors
Regulation violated__ 40 CFR sechon 280 F2 (<)- Failvre 4o
G SSess site gf Atank closure

Previous violations___Aoné. =
Date of requirement___3 [/ 7 / i Date of inspection A //]
Date of compliance S / 20 -'/ g9 Explanation (i appropriate):

1. . Days of noncompliance (ol{

2. Number of tanks 3

PART 2 - ECONOMIC BENEFIT COMPONENT

Avoided Expenditures_3 25, 500 Basis:_% 8500 per UST silz gssessment
Delayed Expenditures___ A Basis:

Weighted Tax Rate_0.34 (3% %) Source: TR fpr income > & 338, 000
interest Rate__0. /8! (/3. / 70) Source: _BEA) model [egu‘af_df‘s ot ra‘Z‘e>

COSTS Expenditures Expenditures of Days
365 Days :

AVOIDED = Evolded + Avolded x Interest x Number X (1 - Welghted Tax Rate)

5 I8 Sp0 . 180 ¥ GY ;
AC [3;35‘ 500 + : e ]x (1-34) ¢ #17 3

3. Calculated Avoided Cost: $ / ?1 SG Lf

C-16
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, UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x Interest x Number of Days
365 Days

4. Calculated Delayed Cost: Qo

5. Economic Benefit Component: ?{ / ? 36 “'/ (carry ftigure to Line 16). o
(Line 3 + Line 4) ! ‘ o

" PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT"

—_— i

Potential for Harm: Ina;;of Extent of Deviation /ﬂdJ' 1or

6. Matrix Value (MV):_J [ S00 (from documentpage 16 or Appendix A)

7. Per-tank MV: \.3/ (e 000 (if violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) , be the same as the amount on Line 6)

"

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar

Change Value Adjustment
(+ or-) : (+ or-) Justification for Adjustment:
Owner réguesied ne ohaﬁms

8. Degree of cooperation/ a. r be grred of
noncooperation +10% 26000 + 7, 00 h /\lj tnishm+ive orc
Ouner peauz{ 42 ~+nke
40/

;‘ -P" ak An*/‘ﬁ < /?48
; éOOQ 2100 » Ud n*zz f_{ 4 fwré)num‘s
10. History of

noncompliance: o) 6000 0 /‘-//A

9. Degree of wilfulness
or negligence:

11. Unique factors: 26000 O n A
12. Adjusted Matrix Value $ 9000

(Line 7 + Lines 8-11)



OSWER Directive 9610.12

. ~ . ‘ : o B PRt = e e e th
"7 USTPENALTY COMPUTATION WORKSHEET. oe
- ‘% : - - : d
" PA. 3 -GRAVITY-BASED COMPONENT
Level of ,
Environmental Sensitivity f—ﬁaT/’J Justification: Pelease coold Impact
seiﬁcr‘a[ c{n'/]/b(‘n - wétler wells an

13. ESM (from document Page 21)___ o2 a river vsed hemans or

recreachion cn by wildlife as

a Source of Jr:‘/l fj wic ter.
14. DNM (from document Page 21)__/

Environmental - Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitivity x Noncompliance
- Muttipiler = Multipller
T L. MaAaTS: 5
GR™ = 9000 r 2 ~ | = F/8 000

15. Gravity-Based Component: __5 (B, 000
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE

16. Econofiic Benefit Component 2 [ F. 3( 4
(from Line 5)

17. Gravity-Based Componentf /8, 000
- (from Line 15}

18. Initial Penalty Target Figure 35,364
(Line 16 + Line 17)

SIGNATURE ' DATE




OSWER Directive 9610.12

Assessments for each violation should be detemnined on separate worksheets and totaled. (if more space
is needed, attach separate sheet.) ‘

- PART 1.- BACKGROUND -+ e

Company name Df« rbu D?LS‘I‘W !9@‘0 r’S

Regulation violated___ /(0 CJF@ sechon 280 74 - Filure o

PG inTz in records Caga ble 0_’£ dgmafﬁ‘h/j (amrplr'af.'ca -

with "4z nk closcre rgqu;'rgwwlx.

Previous violations ANone =L

= - . ) ia b T_
Date of requirement Q[ [ 7'/ 29 Date of inspection____A/ //'?

Date of compliance S / 20 / 39 Exptanation (it appropriate):

1. Days of noncompliance 6”'/

2.  Number of tanks j -3

Avoided Expenditures N / o S B‘asis:

Delayed Expenditures o : Basis: : rec ‘g _ne liur'bﬁz.
Weighted Tax Rate___ A/ / A - Source:

Interest Rate N LA Source:

COSTS Expenditures Expenditures of Days
365 Deys

AYOIDED = lf\volded + Avolded x Interest x Numbej x (1 - Welghted Tax Rate)

3. Calculated Avoided Cost: -7{ (9

C-19
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UST PENALTY COMPUI'A‘!‘ION WORKSHEET

e A 1
DELAYED COSTS = Delayed Expendiures x Interest x Number of Days
365 Days
4. Calculated Delayed Cost: 1‘5 ¥
5. Economic Benefit Component: :ﬁ/ 1) (camry figure to Line 16),
(Line 3 + Line 4)
- PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT -
Potential for Harm;___ /] 4J?ar Extent of Deviation Ma{J jor
6 Matrix Value (MV)__ ¥ /SDO (from document page 16 or Appendix A)
7. Per-tank MV: 4 /500 (t violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) ba the same as the amount on Line 6)
" © © " PART4-VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE -
Percentége x Matrix = Dollar
Change Value Adjustment
(+ or-) (+or-) Justification for Adjustment:
Owner r(yuest:d’ ncc;of'm Bog
8. Degree of cooperation/ - $ arl a r bein uarﬂ of
noncooperation + 0. $/500 +7T/5D nd.nj admindshe hve orders
9. Degree of willfuiness L. Owner cppcared fo 4= Le
l : + 4o %) - advyentige of operrtors
or negligence H0 Y. 41500 (s 00 e v o f_’e‘?w Rl
10. History of
noncompliance: 0 $/500 O n{A

11. Un'ique factors: & iLﬂl . A, / A
12. Adjusted Matrix Value bRAS0

(Line 7 + Unes 8-11)
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" PART5 - GRAVITY-BASED COMPONENT =

Level of -
Environmental Sensttivity /‘hd‘h Justification: Release : could inpact

several drin ki wq‘ar wells

. qnd o&ore
13. ESM (from document Page 21)__ ¢ P v " vi’r nd z hevmans
AaTlonn a

& lcﬂ !r
ad & sourre of dr:n‘z‘g weter.
14. DNM (from document Page 21) / .-

Environmental ~ Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitlvity x~ Noncompllance
Muttipller ~... Multiplier

]

GCBC = % RASO * R « | = E4500

15. Gravity-Based Component: : 5 H500
(Line 12 x Line 13 x Line 14)

ﬂ , PART 6 - INITIAL PENALTY TARGET FIGURE

16. Economic Benefit Component $ 0
(from Line 5)

17. Gravity-Based Component % 45_ 00
(from Line 15)

18. Initial Penatty Target Figure ? A560
(Line 16 + Line 17)

Total Znifral -‘Pgnauj 'Td.r'qcf‘ “for Dar(ij ’D(‘S"{'f{bu'{'ors :
= Violaton #1 + Violabon #2 + Jiolabhon #3
= #7750 + £35, 364 + 34500 = B 46, &I

el S

SIGNATURE DATE
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EXAMPLE 4

BACKGROUND

Inspection Date: December 15, 1991

Facility Name and Description: Jerry's Gas and Grocery is a medium-sized facility in a commercial section
of town. The facility has 4 USTs, 3 of which were installed in 1968 and one in 1989. It was estimated that
the company’s taxable income was $70,000 in 1990.

Violations: On October 16, 1991, the Agency discovered that Jerry’s Gas and Grocery had a release. At
the time of the release, an adequate method of release detection was not in use at the facility, constituting .
a violation of 40 CFR section 280.40(c) for the 3 tanks installed in 1968. The Agency sent written '
notification (after informing the owner of the release by telephone) of the release to the facility and
requested, among other things. that the facility report evidence of financial responsibility within 30 days.
While conducting a file review on December 15, the compliance staff observed that the facility had failed to
report this evidence, in violation of 40 CFR section 280.106(a)(1). A site inspection conducted on this date
indicated that an adequate method of release detection was still not in use. Tk
-Owner/Operator Response: When notified of these violations, the owner submitted evidence that he had -
acquired a letter of credit from a bank to meet the FR requirement and began to conduct inventory control
and daily monitoring immediately, and arranged for tank tightness tests. The owner, however, had failed to
initiate corrective actions (beyond the initial abatement measures) for lack of funds. The owner’s failure to
report his financial assurance mechanism within the required time period, therefore, delayed the contacting
of the barik and the collection of funds with which to initiate corrective action.

Previous Actions at Facility: In 1989, the facility was assessed penatlties for failure to notify the Agency of
the new UST installation.

Current Status at Site: Because an adequate method of release detection was not in operation, the
release went undetected for a matter of months. The geology in the area of the facility is fractured shale.
The facility is located in a commercial area. There are no drinking water wells or sensitive wildlife receptors
within a 5-mile radius of the site.

PENALTY CALCULATION DATA

Violation: 40 CFR section 280.40(c)

Days of violation: 358 days, from the latest required date of compliance (December 22, 1990) to the
actual date of compliance (December 15, 1991).

Avolded expenditures: $2455 total = $895 labor for 358 days, at $2.50 per day (estimated cost for labor
needed to conduct daity inventory control based on 1/2 hour labor at $5.00 per hour) + $1560 for
tightness testing for 3 tanks (where the average cost for tank tightness testing is $520 per tank),

Delayed expenditures: None.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1991).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,0C0).

c-22
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PENALTY CALCULATION DATA

Violation: 40 CFR section 280.106(a)(1) -

Days of Violation: 30 days from the latest required date of compliance (November 15, 1991) to the actual
date of compliance (December 15, 1991). '

- Avolded expenditures: $8219 = Amount of Interest avoided on $1.000.000'lett_‘er of credit because of
failure to provide the Agency with evidence of financial responsibility (based on 30 days of interest at 10%,
the rate charged by Jerry's bank for letter of credit drawdown).

Delayed expenditures: None.

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1990 and 1991).

Tax rate: 18% (the weighted average rate for a company with taxable income of $70,000).

[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the country.]
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' _UST PENALTY COMPUTATION WORKSHEET

Assessments for each violation should be determined on separate worksheets and totaled. (If more space
is needed, attach separate sheet.)

. PAAT1 - BACKGROUND

Company name 7}:’;{!‘% s _Gas é 6 roceﬁl
Regulation violated__ 40 (CFR <sechion R %0. 4o &)[}) - Failure 4o
have release de dechom %lj compliance Aty (i12lz2 [96)

Previous violatigns NobhHeabeon (4 S"T) = IDCﬂd.Lr‘)'aeS & SSe S'ngg —ér
Lailure 4o naﬁ‘»f"g of new (IST installa bon.

Date of requirement /Q/?l/ﬂo Date of inspection__ /R //5'/‘?/
Date of compliance___ /& / 15 /a1 E planation (it appropriate):
1. Days of noncompliance___35 ¥
¥ x
2.  Number of tanks "/ ( or 3) (only 3 +anks reguire re /(45_ e
C{cf’gc_ Ao ),

|| ' “PART 2 - ECONOMIC BENEFIT COMPONENT k
$2.50 per d£7 fzr mani-:‘pr;'g%} 5@
s

Avoided Expenditures_3 24 54 Basis: $520 per VST fightfress
Delayed Expenditures az Basis: N4
Weighted Tax Rate_0. [ [ 13 70) Source: Vn’ffe for incomé of $L7Q 000
Interest Rate O (£ (& | 7:) Source: _[REAN model /;:?u'r"jf Aiscont KZ?'Q)
AVOIDED = |Avolded + Avolded x Interest x Number .X (1 - Welghted T x Rate)
COSTS Expenditures Expenditures of Days
365 Days
25 E&’HS‘S‘ . ta4ss ;&;8{ * 358 ] v (1=.18) = $33F0
: 4

3. Calculated Avoided Cost: i'}'_% 0
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DELAYED COSTS = Delayed Expenditures x [nterest x Number of Days
355 Days

4, Calculated Delayed Cost: 2 -

5. Economic Benefit Component: 323 70 (canry figure to Line 16).
(Line’ 3 + Line 4)

PotefMfal for Harm: MNdyor Extent of Deviation /ﬂ:zJ) or

6. . Matrix Value (MV): $' L5 DO (from document page 16 or Appendix A)

7. Per-tank MV: j H500 (it violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

' PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar
Change Value Adjustment
(+ or ) (+ or ) dJustification for Adjustment:
I a re
8. Degree of cooperation/ ﬁomp l,ed > ‘Hf 2.4 “ £ cf
noncooperation i $4500 0 follow: :‘j nofincahovl
9. Degree of willfulness
or negligence: 0 14500 9, NI A
10. History of Pfﬁ. Vl.aus vio /4 '{\\M
-noncompliance: + 307 J4500 + f/?: 50 inuo(w‘r:j penalhes
11, Unique factors: 0 £4500 0
12. Adjusted Matrix Value $5%50

(Line 7 + Lines 8-11)
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I UST PENALTY COMPUTATION WORKSHEET N

PART S - GRAVITY-BASED COMPONENT

Level of !

Environmental Sensitivity_ode raZs Justification: Kelcase 13 not likely 4o have
ianpack e grovn or Surfe Ja Qr
Polent'al impaet on +he  envieivwent

13. ESM (from document Page 21) (-g s min m«,@ d%auf Fokuﬁd
homen mw,o-fvrs are pmSen-F
Frachmred de could complicate

14. DNM (from document Page 21)__ .S
( . @22 e abion,
Environmental " Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensitlvity x -_ Noncompilance
Muitiplier “Multiplier

GRC = F{5850 + 1.§ x~ 2.5 = ¥ 2/, 938

15, Gravity-Based Componertt: ¥ 2, 938
(Line 12 x Line 13 x Line 14)

PART 6 - INITIAL PENALTY TARGET FIGURE

16. Economic Beneft Component g 232 F0

(from Line 5)

17. Gravity-Based Component__? 21, ‘?’53
(from Line 15)

18. Initial Penalty Target Figure b Q‘fr 3098
(Line 16 + Line 17)

SIGNATURE . DATE
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N OO AL WORKRTEET

Assessme ts for each vio ation should be determined on separate wor sheets and totaled. (if more space
is needed, attach separate sheet.)

L S eir eesioaddi PARTY < BACKGROUND ks
Company name - rrt}f_'s Gas ? Grocerd

il
Regulation violated___ 40 (FR sechon RB0. (06 (a)(:)- Foiluvre +o

report eviclenc of ﬁ‘.ﬂi_'ﬁ..ﬂg['gl'QSS()fdnCe. wikhin_ 30

d@@g of A/ Crovering _a relegse.

Previous violations__ A/pfy £ira fan [19%4) - penalézs a Sessed
for fznilure 4o nofr Fu of new (ST inst=(l¢Fon.
Date of requirement____{/ / [ 5’/ g9l Date of inspection___{ & [LS' /4]

Date of compliance {2 / ]'f / q( Explanation (f appropriate):

1. Days of noncompliance___ 30

2. Number of tanks ‘L'f

PART 2 - ECONOMIC BENEFIT COMPONENT 7~ v
Avoided interest #mf m..u have beer

‘Avoided Expenditures b 2’&/? Basis:_Daid on 3/, 000 000 [ether of tredit for 3
Delayed Expenditures O Basis:_ &ggﬂ:g ib{e _
Weigh ed Tax Rate_O- (8 (% %) Source: _MTR Loy income of $'¥0 900
In eres Rate O /8{ ([%.[ 7-) Source: FPEA mod el /efu"ﬁ;( diccoont m‘éz)
AVOIDED = |Avolded + Avolded x Interest x Number x (1 -Welghted Tax Rate)
COSTS Expenditures . Expenditures of Days
: 365 Deys '
o [foﬁ&fﬂ . Y3219 ;c.‘fss:z 30,}"(“—-*’ﬁ)’-‘ {68406

3. Calculated Avoided Cost: L2840
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e
;. UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expenditures x interest x Number of Days
365 Days

4. Calcuiated Delayed Cost: )

5. Economic Benefit Component: f?{ 65"7(0 (carry figure to Line 16).
(Line 3 + Line 4)

_PART 3 - MATRIX VALUE FOR THE GRAVITY-BASED COMRONENT-  © * = ”

Potential for Harm:__/) od€rale Extent of Deviation /4 dJ}Or’

6. Matrix Value MV):__$ 25D (from document page 16 or Appendix A)

7. Per-tank MV: $ 250 (f violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) . be the same as the amount on Line 6)

* PART 4 VIOLATOR-SPECIFIC ADJUSTMENTS TO'MATRIX VALUE

Percentage x Matrix = Dollar
Change Value Adjustment
(+ or <) (+ or-) Justification for Adjustment: Cf
Comp tied a5 réquire
8. Degree of cooperation/ . C A ;
noncooperation @) S e 2 followw r/:j noti fica fion
9. Degree of willfuiness A
or negligence: o {?50 Qo

: Prevides wviolatrov

10. History of : .
noncgmpliance: + 307 $250 *4,;225 in vo/w/:j penalhies

11. Unique factors: ®; $7<p o)

12. Adjusted Matrix Value 1975

(Line 7 + Lines 8-11)
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UST. PENALTY.COMPUTATION WORKSHEET

T e R e T e

" PART 5 - GRAVITY-BASED COMPONENT

Level of

Environmental Sensitvity__ Yacle rete Justification: e (ease iS. rot [ikely +o
have impact on grownct or «sufZszc_e

water . Potenhl ;mpacf on +h e

envirenmwent s minimd, Jfﬁauf‘:

potenh'bp heman /45;,0'/'06 are

14. DNM (from document Page 21)__/. O ’P/CS'CH"‘- Frachred shale wav
| complicats remed; afron.

13. ESM (from document Page 21) /. &

} Environmental Days of
GRAVITY-BASED COMPONENT = Ad|usted Matrix Value x Sensltivity x Noncompliance

Mutltiplier ~ Muttipller
6BC = F97S v 15 v (= 146 .

15. Gravity-Based Componert: $ 14 @—
(Line 12 x Line 13 x Line 14)

“PART 6 « INITIAL PENALTY TARGET FIGURE .

16. Economic Benefit Component Z Lo 5‘/ 0
(from Line 5) .

17. Gravity-Based Component 5 [ 462
{from Line 15)

18. Initial Penalty Target Figure ? 5302
(Line 16 + Line 17)

Total Tnifral P,:mc,(fy Tarj{f +or kntj's (as 8 6wj
= Violaeton #1 + UViolation #H#2
= $34,30%8 + $ BR04&

= 33R,610

SIGNATURE - DATE
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EXAMPLE 5

BACKGROUND

Inspection Date: January 8, 1990

Facility Name and Description: The Mammoth Oil facility located at 345 Pine Street has 5 USTs and is
owned and operated by Mammoth Oil Company, a national petroleum marketer with taxable income over
$335,000.

Violations: Upon inspection of the facility, the Agency discovered that 2 new baie steel USTs were
installed on November 15, 1989 without cathodic protection. This omission constituted a violation of 40
CFR 'section 280.20(a)(2)(i)). The tanks failed to meet the performance standards specified in section

280. 20(a)(2)(|) or any of the codes or standards outlined by the regulations as acceptable for comphance

Owner/Operator Response: When notified of the violation, the company's.attorneys asked to enter into
negotiations to determine the schedule and terms of compliance, as well as any penalties that might be
assessed. - The result of the negotiations was a consent order in which the owner agreed to install property
designed cathodic protection (in accordance with the National Association of Corrasion Engineers
Standard RP-02-85) and pay the penalty by March 1, 1990.

Previous Actions at Facility: The facility was issued a notice of violation in 1987 for failure to notify the
Agency of a new UST installation. In 1988, the company was issued two administrative orders, one
compelling remediation of a release and the other assessing penalties for failure to report the release to
the Agency.

Current Status at Site: At the time of the inspection, the facility was conducting a method of release
detection in accordance with the requirements. The Agency determined that it was unlikety that there was
a release at the present time. The geology in the area of the facility is gravel. The facility is located in an
urban residential area. There are no drinking water wells or sensitive wildiife receptors within a 3-mile
radius of the area

PENAI:.TY CALCULATION DATA

Vlolatlon: 40 CFR section 280.20(a)(2)(ii)

Days of violation: 105 days, from the required date of compliance (November 15, 1989) to the actual date
of compliance (March 1, 1990).

Avolded expenditures: None.

Delayed expenditures: $3,050 x 2 USTs = $6,100 (where the average cost for installation of a cathodic
protection system is $3,050 per UST).

Interest rate: 18.1% (the equity discount rate used in the BEN model for 1980).
Tax rate: 34% (the weighted average rate for a company with taxable income of $335,000).

e t
[NOTE: The numbers used to determine avoided and delayed expenditures were chosen for convenience
only. They do not necessarily represent true costs in any State or Region in the country.]
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UsT PENALTY CDMPUTATION WOHKSHEET

Assessments for each violation should be determined on separate worksheets and totaled. (If more space
is needed, attach separate sheet.)

Company name Wamm pth OfL (omﬂaﬂfl
Regulation violated__ 40 (FE sechan A E0. 20 Z/)KZ)— Failvre +o

wicef Derdprmance stand zrds Sor cathpbic ’p_fcb&,cﬁ'm’]

Previous viclations__Rel¢s4se_moh fication (17 34') - “4wo ad n:’ﬂlf'\s‘v‘ﬂ fve
ordees issved (e 4o compe | cleanep ﬂ’ e 1 4 S&Q'LSJ)erra—é#;.es)
Date of requirement____ [/ / s~ [29 Date of inspection / / g / ‘?O -

Date of compliance Q{ [ /‘7 (&) Explanation (f appropriate):

1. Days of noncompliance__ /0S

2, Number of tanks o

| PART 2-ECONOMIC BENEFITCOMPONENT . .

Avoided Expenditures N[A _ Basis:

Delayed Expenditures_ 3 (00 Basis: 2t ocbic _protechon
Weighted Tax Rate_0. 34 [3‘1‘ ‘2.)- Source: TR _{4pr iAcomie > 3335‘#(500
interest Rate_0.15(_( I8, /%l Source: _BEAN mipdel (eqw"t?!/ diswont vats)

COSTS Expendlfures Expendiures of Days
365 Days

AVOIDED = Evolded + Avolded x Interest x Number x (1 - Welghted Tax Raie)

3. Calculated Avoided Cost: /) :
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'UST PENALTY COMPUTATION WORKSHEET

DELAYED COSTS = Delayed Expendiures x [nterest x Number of Days

365 Days
De - 00 ¥ (81 « 105  gz/g
265 '
4. Calculated Delayed Cost: 5/ 3/%
5. Economic Benefit Component: a{ 23[B (carry figure to Line 16).

(Line 3 + Line 4)

" PART 3+ MATRIX VALUE FOR THE GRAVITY-BASED COMPONENT ' -

Potential for Harm:___ Mo d¢ I'j‘& Extent of Deviation___f¥70 45{ era {_‘e

6. Matrix Value (MV): 4 500 (from document page 16 or Appendix A)

7. Per-tank MV: _fr{ 1000 (if violation is per facility, the amount on Line 7 will
(Line 2 x Line 6) be the same as the amount on Line 6)

PART 4 - VIOLATOR-SPECIFIC ADJUSTMENTS TO MATRIX VALUE

Percentage x Matrix = Dollar
Change Value Adjustment
(+ or-) © [+ or-) Justification for Adlustment
Comp ‘J «q reed +o 2enter i1tz
8. Degree of cooperation/ Nneqgoh hm S ound pena {
noncooperation 0 g /000 e i ’OJ 9’

AS na tonal marketers, compan
S. Degree of willfulness

AL h D
or negligence: +507% /000 +/5‘00 ;Jhoc rcq:l‘:imb;:?s ardére o

10, History of coes yrola o with TFuo
noncompliance: +5D7% * (000 +@ ? :Q:wam,.s—v{:f{?uf orcurs

11. Unique factors: o 3/000 @ N //}

12. Adjusted Matrix Value ) M

(Line 7 + Lines 8-11)
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" ‘ PART 5 - GRAVITY-BASED COMPONENT

Level of ‘ _
Environmental Sensitivity__ 41g & mﬁ Justification; = cclite s /oca feJ N
residentral Greb wi¥h no nearb

(3. ESM (from document Page 21)__(. 5 c{dnl’—«‘nj-wﬁr wells or wildHi
rece PSS . However, gruvel widd

14. DNM (from document Page 21) {5 pcrmrf M’J"Qﬁm @ reéqued’

pr’bcf vet.
Environmental Days of
GRAVITY-BASED COMPONENT = Adjusted Matrix Value x Sensttivity x _ Noncompllance
Muttiplier Multiplier

GRC = 32000 r (5 « IS = $H4E00°

15. Gravity-Based Component: $ 4500
(Line 12 x Line 13 x Line 14)

" PART 6 - INIMAL PENALTY TARGET FIGURE

16. Economic Benefit Component $ 313
(from Line 5)

17. Gravity-Based Component Sé 4 500
(from Line 15)

18. Initial Penalty Target Figure $ 'L/ 22
(Line 16 + Line 17)

SIGNATURE DATE
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